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To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 

Atten,tion: Halyna Perun, A/ Legal Dir~ctpr, Legal Services Branch 
Ministries of Energy & Infrastructure 

Tel. No.: 
. Fax No.: 

E-mail: 

(416) 325-6681 
(416) 325-1781 
halyna.perun2@ontario.ca 

GENERAL PROVISIONS 

18. 

12.... 

20. 

2L 

22. 

23. 

24. 

25 

+9,--This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

~If any of the provisions of this Agreement or portions thereofshould be determined to 
be invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

U.,.Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any ofits terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

~Nothing contained in or done further to this Agreement shall be deemed either 
expressly or by implication to create a duty of loyalty between any counsel and anyone 
other than the client of that counsel. 

±h--This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

:;!4.--No change, amendment, or modification of this Agreement shall be valid or binding 
upon the Parties hereto unless such change, amendment, or modification is in writing and 
duly executed by both Parties hereto. 

25. The headings contained in this Agreement are for convenience and reference only and 
in no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

u,-This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 
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26. ~This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

IN WI1NESS WHEREOF, the Parties have executed this Agreement as of the date frrst set 
forth above. 

LEGAL_J:~204"~P4507 

ONTARIO POWER AUTHORITY 

By: _________ _ 

Name: _________ _ 

Title: _________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: _________ _ 

Name: _________ _ 

Title: _________ _ 



Crystal Pritchard 

From: 
Sent: 

To:,"""···' .. 
Subject: 

NimiVisram 
Monday, May30, 201111:10AM 
rvli"h§lel ~yl.e. . . . . . . . . 
FW:'TCE Potential LitigatiOn . - ... ·:; __ , __ , . - --. . '· -.-- .:;:., __ 

), 

,. ';: ·' ,;, . 
: ~ .·, 

Attached FYI- one of the items for our update meeting this morning. 
- '')'j'• .. ,, "i ', ,:-; 

Nimi"'Visram _j.ExEk(.itive:AssiSfant arid Board COordinatbrj" Le·ga!, A~'Origimil ·and RegUlatory Affairs 1 Ontar'io Power Authority 
.!; please consider the environment before printing this email 

From: Tim Aliev 
Sent: May 30, 2011 9:05AM 
To: Nimi Visram 
Cc: Paul Schofield; Aaron Cheng 
Subject: FW: TCE Potential Litigation 

Hi Nimi, 
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week~ Paul 
Schofield is Greg's backup and he will be able to assist you. 
Thanks, 
Tim 

From: Aaron Cheng 
Sent: May 26, 201110:14 AM 
To: Nimi Visram 
Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted- thanks. Tim Aliev will forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: FW: TCE Potential Litigation 

Good morning Aaron, 

Further to Mike Lyle's email below on May 10'h, 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

1 



Nimi Visram 1 Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.I; please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 10, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or·exempt from disclosure under applicable law. If you are not the intended reciplent{s), any dissemination, distribution or copying ofthis e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

2 



Crystal Pritchard 

From: NimiVisram 
Sent: 
To: 

Monday, May 30,2011 12:13 PM 
TimAiiev 

Cc: 
Subject: 

Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram 
RE: TCE Potential Litigation 

Hello Tim, 

OPA Staff emails for review of any material (in subject line or as subject of email) that relate to TCE that should be 
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA. 

Deborah Langelaan 
Michael Killeavy 
JoAnne Butler 
Amir Shalaby -

Also include : 
Craig.Maclennan@ontario.ca 

I will get_back to you with another list to search that includes TransCanada. 

Nimi Visram 1 Executive Assistant and Board Coordinator I legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,!; please consider the environment before printing this email 

From: Tim Aliev 
Sent: May 30, 2011 9:05AM 
To: Nimi Visram 
Cc: Paul Schofield; Aaron Cheng 
Subject: FW: TCE Potential Litigation 

Hi Nimi, 
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week- Paul 
Schofield is Greg's backup and he will be able to assist you. 
Thanks, 
Tim 

From: Aaron Cheng 
Sent: May 26, 2011 10:14 AM 
To: Nimi Visram 
Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted- thanks. Tim Aliev will forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

1 



From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: FW: TCE Potential Litigation 

Good morning Aaron, 

Further to Mike Lyle's email below on May 10'", 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7~ 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Visram I Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,.t, please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 10, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
i..angelaan; John Zych; Susan Kennedy; Robert God~ue; Nimi Visram; Sar;~h Diebei;,Aa~on Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended reciplent(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message In error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message · 

2 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Paul Schofield 
Monday, May 30, 2011 1 :35 PM 
Nimi Visram; Tim Aliev · 
Aaron Cheng; Michael Lyle 
RE: TCE Potential Litigation 

Are there any other keywords I should be .looking for other than TCE or Transcanada? 

Paul 

From: Nimi Visram 
Sent: Monday, May 30, 2011 12:39 PM 
To: Nimi Visram; Tim Aliev 
Cc: Paul Schofield; Aaron Cheng; Michael Lyle 
Subject: RE: TCE Potential Litigation 

Please also include Susan Kennedy 

Nimi Vis ram 1 Executive Assistant and Board Coordinator I legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,;, please consider the environment before printing this email 

From: Nimi Visram 
Sent: May 30, 201112:13 PM 
To: Tim Aliev 
Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram 
Subject: RE: TCE Potential Litigation 

Hello Tim, 

OPA Staff emails for review of any material (in subject line or as subject of email) that relate to TCE that should be 
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA. 

Deborah Langelaan 
Michael Killeavy 
JoAnne Butler 
Amir Shalaby 

Also include : 
Craig.MacLennan@ontario.ca 

I will get back to you with another list to search that includes TransCanada. 

Nimi Visram 1 Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,;, please consider the environment before ·printing this email 

From: Tim Aliev 
Sent: May 30, 2011 9:05AM 
To: Nimi Visram 

1 
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Cc: Paul Schofield; Aaron Cheng 
Subject: FW: TCE Potential Litigation 

Hi Nimi, 
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week- Paul 

Schofield is Greg's backup and he will be able to assist you. 

Thanks, 
Tim 

From: Aaron Cheng 
Sent: May 26, 201110:14 AM 
To: Nimi Visram · 
Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted- thanks. Tim Aliev will forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: FW: TCE Potential Litigation 

Good morning Aaron, 

Further to Mike Lyle's email below on May 10'h, 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Visram I Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,J; please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 10, 2011 1:24 PM 

· To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael. Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation · 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 

2 



120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the n3med recipient(s) above and may contain information that is privileged, "confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
any ~les transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

3 



Crystal Pritchard 

From: Paul Schofield 
Sent: 
To:. 
Cc: 

Tuesday, June 07,2011 3:14PM 
Nimi Visram; Tim Aliev 
Aaron Cheng; Michael Lyle 

Subject: RE: TCE Potential Litigation 

HiNimi, 

I have an extract of each users mailbox covering 22/09/2010-8/10/2010, I haven't applied any filters at this point, so 
all mail from that period is captured. 

Regards, 
Paul 

From: Nimi Visram 
Sent: Monday, May 30, 201112:39 PM 
To: Nimi Visram; Tim Aliev 
Cc: Paul Schofield; Aaron Cheng; Michael Lyle 
Subject: RE: TCE Potential Litigation 

Please also include Susan Kennedy 

NimiVisram 1 Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.!; please consider the environment before printing this email · 

From: Nimi Visram 
Sent: May 30, 2011 12:13 PM 
To: Tim Aliev 
Cc·: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram 
Subject: RE: TCE Potential Litigation 

Hello Tim, 

OPA Staff emails for review of any material (in subject line or as subject of email) that relate to TCE that should be 
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA. 

Deborah langelaan 
Michael Killeavy 
JoAnne Butler 
Amir Shalaby 

Also include : 
Craig.Maclennan@ontario.ca 

1 will get back to you with another list to search that includes TransCanada. 

Nimi Visram 1 EXecutive Assistant and Board Coordinator I legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.!; please consider the environment before printing this email 

1 



From: Tim Aliev 
Sen~: May 30, 20119:05 AM 
To: Nimi Visram 
Cc: Paul Schofield; Aaron Cheng 
Subject: F'N: TCE Potential Litigation 

Hi Nimi, 
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week- Paul 
Schofield is Greg's backup and he will be able to assist you. 

Thanks, 
Tim 

From: Aaron Cheng 
Sent: May 26, 201110:14 AM 
To: Nimi Visram 
Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted- thanks. Tim Aliev will forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: F'N: TCE Potential Litigation 

Good morning Aaron, 

Further to Mike Lyle's email below on May 10'h, 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Visram I Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs 1 Ontario Power Authority 
,..t, please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 10, 2011 1:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

2 



Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 41.6-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the nairled recipient{s), please notify the sender immediately 
and delete this e-mail message 

3 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Thank you Paul. 

NimiVisram 
Tuesday, June 07, 2011 3:20 PM 
Michael Lyle; Paul Schofield 
Tim Aliev; Aaron Cheng; Nimi Visram 
RE: TCE Potential Litigation 

.;: 

Mike: please advise if youwould like to revie~ all the emails or if you'd Uke .Paul to sortthe erp,ails.by specific filters~ 
please advise what filters you would Uke the em ails to be sorted by. 

Nimi Visram I Executive Assistant and Board Coordinator I legal, Aboriginal and Regulatory Affairs 1 Ontario Power Authority 
,J; please consider the environment before printing this email 

From: Paul Schofield 
Sent: June 7, 2011 3:14PM 
To: Nimi Visram; Tim AUev 
Cc: Aaron Cheng; Michael Lyle 
Subject: RE: TCE Potential Litigation 

Hi Nimi, 

.. ·. ~-. 

I have an extract of each users mailbox covering 22/09/2010-8/10/2010, I haven't appUed any filters at this point, so 
all mail from that period is captured. 

Regards, 
Paul 

From: Nimi Visram 
Sent: Monday, May 30, 2011 12:39 PM 
To: Nimi Visram; Tim Aliev 
Cc: Paul Schofield; Aaron Cheng; Michael Lyle 
Subject: RE: TCE Potential Litigation 

Please also include Susan Kennedy 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,J; please consider the environment before printing this email 

From: Nimi Visram 
Sent: May 30, 201l12:13 PM 
To: nm Aliev 
Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram 
Subject: RE: TCE Potential Litigation 

Hello Tim, 

OPA Staff emails for review of any material (in subject nne or as subject of email) that relate to TCE that should be 
reviewed for two weeks prior to October 7, 2010. Em ails should include both email sent or received at OPA. 

Deborah Langelaan 

1 



Michael Killeavy 
JoAnne Butler 
Amir Shalaby 

Also include : 
Craig.MacLennan@ontario.ca 

1 will get back to you with another list to search that includes TransCanada. 

Nimi Visram 1 Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,J; please consider the environment before printing this email 

From: Tim Aliev 
Sent: May 30, 2011 9:05AM 
To: Nimi Visram 
Cc: Paul Schofield; Aaron Cheng 
Subject: FIN: TCE Potential Litigation 

HiNimi, 
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week- Paul 
Schofield is Greg's backup and he will be able to assist you. 
Thanks, 
Tim 

From: Aaron Cheng 
Sent: May 26, 201110:14 AM 
To: Nimi Visram 
Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted -thanks. Tim Aliev will forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

From: Nimi Visram 
Sent: May-26-11 10:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: FIN: TCE Potential Litigation 

Good morning Aaron, 

Further to Mike Lyle's email below on May lO'h, 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

2 



Nimi Visram I Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,!; please consider the environment before printing this ~mail 

From: Michael Lyle 
Sent: May 10, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation · 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416:969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are Intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law .. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it Is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

3 



Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Tuesday, June 07, 2011 4:54 PM 
NimiVisram 

Subject: FW: TCE Potential LitiQation 

Bring this forward so that we can discuss tomorrow afternoon: 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e~mail message o,r 
any files transmitted with it Is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail messaQe 

From: Nimi Visram 
Sent: June 7, 2011 3:20PM 
To: Michael Lylei Paul Schofield 
Cc: Tim AlieVi Aaron Chengi Nimi Visram 
Subject: RE: TCE Potential Litigation 

Thank you Paul. 

Mike: please advise if you would like to review all the emails or if you'd lik~ Paul to sort the emails by specific filters­
please advise what filters you would like the emails to be sorted by. 

Nimi Visram I Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.!; please consider the environment before printing this email 

From: Paul Schofield 
Sent: June 7, 2011 3:14PM 
To: Nimi Visrami Tim Aliev 
Cc: Aaron Chengi Michael Lyle 
Subject: RE: TCE Potential Litigation 

Hi Nimi, 

I have an extract of each users mailbox covering 22/09/2010- 8/10/2010, I haven't applied any filters at this point, so 
all mail from that period is captured. 

Regards, 
Paul 

1 



From: Nimi Visram 
sent: Monday, May 30, 201112:39 PM 
To: Nimi Visram; Tim Aliev 
cc: Paul Schofield; Aaron Cheng; Michael Lyle 
Subject: RE: TCE Potential Litigation 

Please also include Susan Kennedy 

Nimi Visram f Executive Assistant and Board Coordinator( Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,.t; please consider the environment before printing this email 

From: Nimi Visram 
Sent: May 30, 201112:13 PM 
To: TimAiiev 
Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram 
Subject: RE: TCE Potential Litigation 

Hello Tim, 

OPA Staff emails for review of any material (in subject line or as subject of email) that relate to TCE that should be 
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA. 

Deborah Langelaan 
Michael Killeavy 
JoAnne Butler 
Amir Shalaby 

Also include : 
Craig.Maclennan@ontario.ca 

I will get back to you with another list to search that includes TransCanada. 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs 1 Ontario Power Authority 
,.t; please consider the environment before printing this email 

From: Tim Aliev 
sent: May 30, 2011 9:05AM 
To: Nimi Visram 
Cc: Paul Schofield; Aaron Cheng 
Subject: FW: TCE Potential Litigation 

Hi Nimi, 
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week- Paul 
Schofield is Greg's backup and he will be able to assist you. 
Thanks, 
Tim 

From: Aaron Cheng 
Sent: May 26, 201110:14 AM 
To: Nimi Visram 

2 



Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted -thanks. Tim Alievwill forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: FW: TCE Potential Litigation 

Good morning Aaron, 

Further to Mike Lyle's email below. on May 10'h, 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Visram I Executive Assistant and Board Coordinatorjlegal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.,t; please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 10, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Larigelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender imm~diately 
and delete this e-mail message 
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Crystal Pritchard 

NimiVisram From: 
·Sent: 
To: 

Monday, June 13, 2011 12:13 PM 
Paul Schofield 

Cc: 
Subject: 

Hello Paul, 

Michael Lyle; Nimi Visram 
FW: !CE Potential Litigation 

Can we create a filter on the em ails received/sent from OPA Staff that would include attachment and the subject would 
include TCE; TransCanada. Filter should include em ails sent to /received from Government- Email span' should be 
reviewed for two weeks prior to October 7, 2010. How soon can we get this information? 

Deborah langelaan 
Michael Killeavy 
JoAnne Butler 
Amir Shalaby 
Susan Kennedy 
Craig.Maclennan@ontario.ca 

We'd also like a filter set for emails between OPA staff and: (attachments should also be included) 
Chris breen@transcanada.com 
Or 
sixthman@rogers.com (personal email of Chris Breen) 
john cashin@transcanada.com 
alex pourbaix@transcanada.com 
John mikkelsen@transcanada.com 

Sean.mullin@ontario.ca 
Jamison.steeve@ontario.ca 
David.lindsay@ontario.ca 
rclark@airdberlis.com 

How soon can we get this information: 
thnx 

Nimi Visram 1 Executive Assistant and Board Coordinator I legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.J; please consider the environment before printing this email 

From: Michael Lyle 
Sent: June 7; 2011 4:54 PM 
To: Nimi Visram 
Subject: FW: TCE Potential Litigation 

Bring this forward so that we can discuss tomorrow afternoon. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
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Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s). any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Nimi Visram 
Sent: June 7, 20113:20 PM 
To: Michael Lyle; Paul Schofield 
Cc: Tim Aliev; Aaron Cheng; Nimi Visram 
Subject: RE: TCE Potential Litigation 

Thank you Paul. 

Mike: please advise if you would like to review all the emails or if you'd like Paul to sort the em ails by specific filters­
please advise what filters you would like the emails to be sorted by. 

Nimi Visram 1 Executive Assistant and Board Coordinator I legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,!, please consider the environment before printing this email · 

From: Paul Schofield 
Sent: June 7, 2011 3:14 PM 
To: Nimi Visram; Tim Aliev 
Cc: Aaron Cheng; Michael Lyle 
Subject: RE: TCE Potential Litigation 

Hi Nimi, 

I have an extract of each users mailbox covering 22/09/2010-8/10/2010, I haven't applied any filters at this point, so 
all mail from that period is captured. 

Regards, 
Paul 

From: Nimi Visram 
Sent: Monday, May 30, 201112:39 PM 
To: Nimi Visram; Tim Aliev 
Cc: Paul Schofield; Aaron Cheng; Michael Lyle 
Subject: RE: TCE Potential Litigation 

Please also include Susan Kennedy 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,!, please consider the environment before printing this email 

From: Nimi Visram 
Sent: May 30, 201112:13 PM 
To: Tim Aliev 
Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram 
Subject: RE: TCE Potential Litigation 
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Hello Tim, 

OPA Staff em ails for review of any material (in subject line or as subject of email) that relate to TCE th<Jt should be 
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA. 

Deborah langelaan 
Michael Killeavy 
JoAnne Butler 
Amir Shalaby 

Also include : 
Craig.Maclennan@onta.rio.ca 

I will get back to you with another list to search that includes TransCanada. 

Nimi Visram I Executive Assistant and Board CpordinatbrJlegal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.,.!; please consider the environment before printing this email 

From: Tim Aliev 
Sent: May 3o; 2011 9:05AM 
To: Nimi Visram 
Cc: Paul Schofield; Aaron Cheng 
Subject: FW: TCE Potential Litigation 

HiNimi, 
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week- Paul 
Schofield is Greg's backup and he will be able to assist you. 
Thanks, 
Tim 

From: Aaron Cheng 
Sent: May 26, 201110:14 AM 
To: Nimi Visram 

. Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted- thanks. Tim Aliev will forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: FW: TCE Potential Litigation 

Good morning Aaron, 
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Further to Mike Lyle's email below on May 10'h, 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Visram 1 Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,J; please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 10, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michaei.Jyle@powerauthority.on.ca 

This e--mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from di.sclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named reciplent(s}, please notify the sender immediately 
and delete this e~mail message 
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Crystal Pritchard 

From: 
Sent: 

Perun, Halyna N. (MEl) [Halyna.Perun2@ontario.ca] 
Monday, June 13,2011 4:17PM 

To: 
Cc: 
Subject: 

Pirvileged and Confidential 

Michael Lyle 
Calwell, Carolyn (MEl) 
TCE 

Hi Mike- CLOG is asking whether the OPA was served with a Notice of Action by TCE. We don't think so- and have 
said so, but we need your confirmation - can you please advise as soon as possible? Thank you 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Crystal Pritchard 

From: 
Sent: 

Perun, Halyna N. (MEl) [Halyna.Perun2@ontario.ca] 
Monday, June 13, 2011 5:40 PM 

To.:, ... 
subject: , ~~N61E~vl~a " .,,,.. · ··· · · 

·> ~ .. -... ,'· _:,.·~····:"";';.;; ~.: -. -~-- '. . . · .. -_ i!· ,-7\i>' 

Thanks Mike 

Halyna N. Perun 
NDirector 
Legal Services Branch 

·Ministries o(Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna. Perun2@ontario.ca 

Notice 

,_.,-.,. '-,, ;_ .. ,, __ 

: •.. 

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.cal 
Sent: June 13, 2011 5:17 PM 
To: Perun, Halyna N. (MEI) 
cc: calwell, carolyn (MEI) 
Subject: Re: TCE 

That is correct and I confirmed this with John Kelly in a discussion this afternoon. 

From: Perun, Halyna N. (MEI) [mailto:Halyna.Perun2@ontario.ca] 
Sent: Monday, June 13, 2011 04:16 PM 
To: Michael Lyle 
Cc: calwell, carolyn (MEI) <Carolyn.calwell@ontario.ca> 
Subject: TCE 

Pirvileged and Confidential 

Hi Mike- CLOC is asking whether the OPA was served with a Notice of Action by TCE. We don't think so:__ and have 
said so, but we need your confirmation-" can you please advise as soon as possible? Thank you 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
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BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by other~ than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Monday, June 13, 2011 6:25PM 
'pivanoff@osler.com' 

Subject: Re: TCE 

Sure 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
S!'!nt: Monday, June 13, 2011 06:24 PM 
To: Michael Lyle 
Subject: TCE 

Mike, I was speaking to Rocco today about the KW project and arbitration strategy. Do you think it makes 
sense for Rocco to attend the meeting tomorrow as well? Let me know. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[]-.~···-·'" 

.,., ... _ ............... _ 
This e-mail message is privileged. confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du presen(courriel est privi1Elgi6, confidential et 
SOUmis 8 des droitS d'auteur. II est interdit de l'u@ser OU 
dele divulguer sans autorisation. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 

Smith, Elliot [ESmith@osler.com] 
Thursday, June 16,20111:59 PM 
Michael Lyle; Michael Killeavy 
Ivanoff, Paul; Sebastiano, Rocco 

Subject: Memo re Strategic Options for Arbitration with TCE 
Attachments: Memo re Strategic Considerations for Arbitration with TCE 20838721_2.DOC 

Michael and Michael, 

Further to your meeting earlier this week with Paul and Rocco, please find attached a draft memo we have 
prepared setting out st;rategic considerations for a possible arbitration with TCE. If you have any questions, 
please let us know. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

E:jario, Canada MSX 1 B8 

Th.is e-mail meS:sage is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§gh§, confidentiel et 
soumis·a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 
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Osler, Hoskin & Harcourt LLP 

Memor andU,m 
To: Micha,el Lyle,OPA 

c: MichaelKille~ry, OPA . 

From: Elliot Smith and Paul Ivanoff 

Subject: Southwest GTA Energy Supply Contract (the 
"Contract") between Ti:ansCanada Energy Inc. 
("TCE") and Ontario Power Authority ("OP A") 
dated October 9, 2009 

1. Background 

Privllege!l, & Confidimtial~ . ,_ ',, •',. ._., 

J)""te: JUne 16, 2011 . 

Tel: 416.862.6435 and 
416.862.4223 

MatterNo: 1126205 

TCE and the OP A are currently in a dispute over the proper compensation to be paid to TCE in 
exchange for the mutual termination of the Contract. This memorandum is intended to set out 
strategic considerations relevant to the resolution of the dispute by an arbitrator. 

Both TCE and the OPA have an interest in resolving the dispute by way of arbitration rather than 
litigation as this could permit the dispute to be resolved on a confidential basis. TCE h~ set out 
three conditions that inust be satisfied before it will agree to arbitration. These conditions· were 
relayed in a telephone conversation on May 10, 2011 between Michael Barrack, litigation 
counsel to TCE, and Paul Ivanoff, counsel to the OPA, with Elliot Smith also in attendance. We 
understand that TCE has not communicated these conditions to the OP A in writing and therefore 
this memo is based on the recollections of Mr. Smith and Mr. Ivanoff from such call with TCE's 
litigation counsel. We understand that Mr. Barrack has also conveyed these conditions to counsel 
for the Ministry of Energy. 

The conditions set by TCE are that any arbitration (i) be a three-party arbitration between TCE, 
the OPA and Her Majesty in right of Ontario (the "Crown"), (ii) recognize the terms of the 
October 7, 2010 letter from Colin Andersen to Alex Pourbaix (the "October 7 Letter") and (iii) 
not preclude TCE from participating in future OPA procurements. Each of these conditions is 
discussed in greater detail below. 

2. Conditions for TCE to Agree to Arbitration 

(a) Arbitration Must Include the Crown 

We remain unclear on.TCE's motivation to include the Crown in any arbitration of the dispute, 
but have two hypotheses. Firstly,. TCE may wish to include the Crown as a party to the dispute 
in order to have the benefit of document production from the Crown. TCE may believe or 

LEGAL_1:20838721.2 
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suspect that there is correspondence or other documents in the Crown's possession which either 
contain certain promises to TCE regarding compensation for the mutual termination of the 
Contract or which provide evidence to support a favourable interpretation of the words in the 
October 7 Letter. As we do not have the Crown's records for review, it is difficult to comment on 
how important this factor is to TCE; however, we would note that to the extent the terms of the 
arbitration concede liability to TCE for loss of profits, there is less value in whatever documents 
the Crown may have as the only determination for the arbitrator in such case would be the 
quantum of damages and not whether the OPA waived the exclusion of consequential damages 
set out in the Contract. 

Secondly, TCE may be concerned about its ability to collect on any judgment from the OPA and 
):herefore would like to have the Crown included as a party to the arbitration. This concern Il).ay 
be derived from (or exacerbated by) concern that the OPA may cease to exist in the near future 
(given certain statements made in the media and the uncertainty of the results of next October's 
election). In any event, we believe that this concern may not be well-founded as we understand 
that the OP A continues to hold the same credit rating as the Crown. 

While in litigation (as opposed to a confidential arbitration) there may be political or public 
relations considerations that would motivate a desire by TCE to include the Crown, because the 
proposed arbitration would be confidential, we do not believe that this is a factor in the present 
circumstances. 

We believe it would not be in the OPA's best interests to have the Crown included as a party to 
an arbitration of the dispute. We do not see a benefit to the OP A in having the Crown as a party 
and there are potential drawbacks as it would likely increase the cost and complexity of the 
proceedings. If the Crown were to be a party to the arbitration, there is also the possibility that 
unfavourable documentation would be produced during document production which might harm 
the OP A's potential defences. 

(b) Arbitration Must Recognize the Terms of the October 7 Letter 

It is unclear what precisely is the nature of this condition; however, we believe based on 
discussionS with TCE's counsel that TCE does not want the OPA to be permitted to take the 
position that the exclusion of consequential damages set out ins. 14.1 of the Contract precludes 
TCE from recovering imy amounts from the OP A on account of loss of profits. This would be, 
in effect, to treat the October 7 Letter as a waiver by the OPA of the benefit of the exclusion for 
loss of profits set out ins. 14.1. 

If the OPA were to concede that the October 7 Letter constituted a waiver, it would be important 
to ensure (i) that such waiver did not affect aspects of s. 14.1 not related to loss of profits, e.g., 
the exclusion of punitive or special damages and (ii) that the OP A did not waive the exclusion of 
other indirect lost profits, i.e., losses of other profits that TCE might have earned by developing 
the Oakville Generating Station (for example, selling excess steam to Ford). A narrow waiver of 
the exclusion for lost profits from the Contract may be acceptable to the OP A, if in exchange for 
such a waiver, TCE was willing to concede to arbitration without the Crown as a party and 
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cooperate in either negotiating a replacement project or an assignment of the gas turbines, as 
further discussed below. 

(c) Arbitration Must Not be, an hnpediment to TCE Participating in Future OPA 
Procurements 

TCE has stipulated that any agreement to arbitrate must not be an impediment to their 
participation in future OPA procurements .. While this is obviously of great importimce to TCE, 
the OPA's interests in this point may also be aligned. Given how few developers are currently 
active in the Ontario market for electricity supply from natural gas, despite the dispute between 
the OPA and TCE, it would likely not be in the OPA's interests to run a procurement where TCE 
was not permitted to participate as this would simply reduce the competition in the procurement 
and result in less competitive bids. One point that may be contentious with TCE is that while the 
OP A may agree not to exclude TCE from future procurements by reason of the arbitration, it 
would be difficult to commit with certainty that TCE would be permitted to participate in any 
future procurements as there may be other criteria in a future procurement which TCE would not 
be able to satisfY (for example, as part of a pre-qualification process). 

3. Potential OPA Conditions to Agree to Arbitration 

In light of the above analysis, it may be possible for the OP A to propose terms of arbitration to 
TCE which are acceptable to TCE and provide benefits to the OPA. The OPA's main objective 
in negotiating terms of arbitration may be to provide for an efficient use of the gas turbines 
originally acquired for the Oakville Generation Station, since these comprise a substantial 
proportion of the sunk costs incurred in connection with the Contract. It appears that the highest 
value use for these gas turbines would be to use them in a peaking generation project in the 
Kitchener-Waterloo-Cambridge area (the "Peaking Project"). There are principally two ways in 
which this could be achieved: (i) the OP A could run a competitive procurement for a developer 
to take an assignment of the equipment supply contract (the "Equipment Supply Contract") 
between TCE and MPS Canada, Inc. ("MPS") and build the Peaking Project using these turbines, 
or (ii) the OP A could negotiate a replacement contract with TCE (the "Replacement Contract") 
for TCE to build the Peaking Project using these turbines. 

(a) Assignment of Turbines 

The terms of the Equipment Supply Contract permit it, subject to MPS's consent, to be assigned 
by TCE to a third party that would take on all of TCE's rights and obligations under the 
Equipment Supply Contract. In exchange for taking an assignment of the Equipment Supply 
Contract, the assignee would normally be expected to pay to TCE an amount equal to all 
amounts already paid by TCE pursuant to the Equipment Supply Contract to make TCE whole. 
Such an assignee could then make any remaining payments pursuant to the Equipment Supply 
Contract .and ultimately take delivery of the turbines to utilize them in the. construction of the 
Peaking.Project. This would, in effect, fully mitigate TCE's damages relating to the Equipment 
Supply Contract. 

LEGAL_I:20838721.2 
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In order to fmd a third party willing to take an assignment of the Equipment Supply Contract, the 
OP A would likely run a procurement for a developer to enter into a CES-style contract (perhaps 
similar to the form of the peaking generation contract from Northern York Region) with the OP A 
whereby the developer would design, construct, own and operate the Peaking Project using the 
turbines in exchange for a monthly payment from the OP A. As part of this process, each 
proponent in the procurement process would agree that if selected as the successful proponent, 
they would enter into an assignment of the Equipment Supply Contract and pay TCE an amount 
equal to all amounts previously paid by TCE pursuant to the Equipment Supply Contract. 

In order to set up the legal framework for this, MPS, the OPA and TCE would need to enter into 
an agreement for TCE to assign its interest in the Equipment Supply Contract to the successful 
proponent (the "Agreement to Assign"), and pursuant to. which MPS would consent to such an 
assignment. The Agreement to Assign would contain, as a schedule, the form of assignment 
agreement (the. "Assignment Agreement") to be entered into by the successful proponent, TCE 
and MPS, upon conclusion of the procurement process. This form of Assignment Agreement, 
along ·with a ·cupy of the Equipment Supply Contract, would be included as documents in the 
procurement process so that prospective proponents could properly evaluate the arrangement that 
the successful proponent would be required to enter into. Upon the determination of a successful 
proponent, the Agreement to Assign would contractually obligate TCE and MPS to enter into the 
Assignment Agreement With the successful proponent. 

Impediments by TCE to the Assignment of the Turbines 

The most likely impediment to any assignment of the turbines would be that TCE could refuse to 
cooperate in the negotiation of an Agreement to Assign, particularly if TCE expects that it will 
not be permitted to participate in the procurement process for the Peaking Project. This risk 
could be somewhat mitigated if TCE were permitted to participate in the procurement for the 
Peaking Project; however, TCE may still resist on the basis that if they block an assignment of 
the Equipment Supply Contract, they would still be the preferred developer to build the Peaking 
Project. In order to counter this strategy by TCE, the OP A could advise TCE that if it refuses to 
cooperate in the negotiation of an Agreement to Assign, the OPA will make a "with prejudice" 
offer to take an assignment of the Equipment Supply Contract from TCE at full price. A refusal 
by TCE to accept this offer could be seen as a failure by TCE to reasonably mitigate its damages 
in connection with the cancellation of the Contract. In particular, as this proposed arrangement 
would fully mitigate any damages to TCE relating to the Equipment Supply Contract, by failing 
to accept this offer and properly mitigating its damages, TCE would be taking on the risk of 
reselling the turbines or repurposing them for another project. Either of these results would not 
mitigate TCE's damages to the same extent as the proposed assignment arrangement, and 
therefore potentially exposes TCE to a finding by a court or arbitrator that it failed to properly 
mitigate its damages and that the OP A is not liable for damages incurred by TCE relating to the 
Equipment Supply Contract which would have otherwise been mitigated by assigning it to the 
OP A. As a result, although TCE may not be eager to negotiate an Agreement to Assign, if TCE 
were to refuse to cooperate, this has the potential to expose it to significant losses which may not 
be recoverable from the OPA. [NTD: We are undertaking further research on this point and 
will advise if there is any new information which affects the analysis.] 
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Impediments by MPS to the Assignment of the Turbines · 

Experience to date. with MPS. suggests that there is also the possibility that MPS may not 
cooperate with the OPA in the negotiation of an Agreement to Assign, However, the Equipment 
Supply Contract contemplates-the potential assignment of that agreement and therefore a refusal 
of MPS to negotiate an Agreement to Assign would be inconsistent with the Equipment Supply 
Contract: In order to effect an assignment by TCE, MPS's consent is required and such consent 
cannot bi; unreasonably -withheld. The Equipment Supply Contract sets out . three grounds 
pursuant to which it is not unreasonable for MPS to withhold consent: (i) if it has a reasonable 
basis for doubting the fina!).cial creditworthiness of a prospective assignee, (ii) if such 
prospective assignee is a direct competitor of MPS, or (iii) if such prospective assignee does not 
agree to be bound by all terms and-conditions of the Equipment Supply Contract. 

Each of these three grounds can be addressed in a procurement process for the Peaking Project. 
With respect to the first ground, the OP A could address this by requiring proponents to have a 
minimum creditworthiness (or an appropriate related company guarantee) in order to participate 
in the procurement process_. Alternatively, the OPA could consider an approach· where .in 
exchange for a security interest in the Peaking Project, the OPA would provide the necessary 
guarantees itself. Each of the second and third grounds for MPS to refuse consent can be readily 
addressed by making them prerequisites for participating in the procurement process for the 
Peaking Project. 

Note that although each of the enumerated grounds for MPS to be able to refuse to consent to an 
assignment can be addressed, these enumerated grounds are not necessarily exhaustive and MPS 
may raise further grounds for refusing to consent to an assignment, so long as such grounds are 
"reasonable', One such reason which MPS may raise relates to the necessity of sharing of its 
confidential information with multiple proponents. This could be addressed, or at least partly 
addressed, by requiring proponents to enter into a confidentiality agreement with MPS prior to 
providing them with the Equipment Supply Contract. Note that this still may not satisfy MPS and 
it may be necessary to consider other approaches to address concerns raised by MPS. 

Lastly, it is also relevant that on March 23, 2011, MPS provided a notice of force majeure to 
TCE relating to the March 11, 2011 earthquake in Japan. The notice itself provided no details 
regarding the anticipated effect of the force majeure. TCE has not provided the OPA with any 
further detail regarding the potential effect of this force majeure, and it is uncertain whether MPS 
has provided any such detail to TCE. Potential proponents in the procurement process for the 
Peaking Project may not be willing to accept an assignment of the Equipment Supply Contract 
until the full effect of this force majeure claim is known, or unless they are offered an indemnity 
for any impacts of such event of force majeure. 

[NTD: We should consider how other proponents (e.g. Veresen and Northland) would feel 
about such a procurement if TCE were also participating. Would they worry about being 
stalking horses or would they view the OP A's tendering process as being sufficiently robust 
to address this concern? This may require further consideration.] 
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(b) Replacement Contract with TCE 

The alternative approach to utilizing the turbines in the Peaking Project would be to negotiate an 
agreement With TCE for .TCE to develop this project utilizing the turbines pursuant to a 
Replacement Contract. There are three main issues between TCE and. the OPA in coming to 
agreement on· the terms of a Replacement Contract: (i) the amount to be included in· the 
Replacement Contract on. accoup.t of the "anticipated f11wncial value of the Contract", (ii) the 
methodology to determine the capital cost of building the Peaking Project and how that would be 
included in the Replacement Contract, and (iii) the proper allocation of permitting and 
development risk between TCE and the OP A. 

The first issue is the issue to be decided by an arbitrator. The Replacement Contract (or term 
sheet setting out the m!rin provisions of the Replacement contract) could ieave this as an amount 
to be. determined through the arbitration process. The second issue relating to the me¢.odology to 
deb:lrmiite the c;apital cost of the Replacep:~ent:Project is an issue tl).at we believe has the potential 
to., be r~solved by the ·parties through neg\)tiations. With the right leveL of ris~ shapng and 
auditing rights, the parties should be able to reach a compromise on the treatment of the capital. 
cost for the Peaking Project. Despite a failure to reach such an_ agreement previously, we believe 
that if TCE were to learn that the OP A was seriously contemplating pursuing the assignment of 
turbines option, an option which TCE would have difficulty blocking as result of their duty to 
mitigate damages, they may be more motivated to reach agreement on terms with the OP A that 
provides the Peaking Project to TCE on a sole-source basis rather than requiring them to 
compete for it. 

The final issue between TCE and the OPA on the allocation of permitting and development risk 
is the most difficult to resolve. TCE has made_ it clear to the OP A that TCE cannot accept a 
Replacement Contract as compensation for the mutual termination of the Contract which 
contains the same risks that prevented it from successfully developing the Oakville Generating 
Station in the lead up to the October 7 Letter. The OP A has offered to provide limited permitting 
relief, but TCE has insisted upon full permitting and extensive development and other force 
majeure risk and cost relief. It is conceivable that even with OPA pursuing the assignment of 
turbines option, there may not be enough to convince TCE to accept a level of permitting and 
development risk that would be acceptable to the OPA. TCE's representatives have repeatedly 
stated that they do not want to be in a position where they feel that have "traded one bad contract 
for another". 

4. Conclusion 

We remain of the view that it will be very difficult to reach agreement with TCE on the terms of 
a Replacement Contract, even if the level of compensation for the termination of the Contract is 
left to an arbitrator to determine. It would take extensive negotiations to resolve the outstanding 
issue relating to the appropriate capital cost for the Peaking Project, and it would appear that the 
greatest level of permitting and development risk that TCE would be willing to accept would still 
be less than what the OPA would require them to take on. As a result, we believe that it would be 
worthwhile to focus greater efforts on arranging an assignment of the gas turbines while 
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developing terms of reference for arbitration on TCE' s compensation for the termination of the 
Contract. If the OPA were able to obtain TCE's cooperation in arranging an assignment of the 
gas turbines in exchange for settling on favourable tt;rms of arbitration, this would be valuable to 
the OP A, since it would otherwise be much more difficult to arrange an assignment of the 
turbines without TCE's cooperation. Although TCE may not be eager to assist the OPA with 
this, they would at least be motivated to do so in order to properly mitigate their damages. 

There are a number of benefits to this approach: 

(i) the Peaking Project would be developed at a cost to the ratepayer that has 
been competitively bid and therefore, represents better value than a 
negotiated price; 

(ii) by tendering the Peaking Project, the OPA could decide on the appropriate 
level of risk sharing between it and the .developer without having to 
resolve TCE's unwillingness to take on an appropriate level of permitting 
or development risk; 

(iii) the dispute between the OPA and TCE would be narrowed to the issue of 
quantum of damages rather than having to resolve a number of other 
issues in connection with negotiating a Replacement Contract; and 

(iv) the further this option is pursued, the more TCE is motivated to negotiate a 
Replacement Contract, such that if the OP A were to revert to that option it 
would do so from a position of greater leverage. 

The principal drawback to this approach is that it requires making a lump-sum payment to TCE 
in an amount to be determined by an arbitrator, without any direct return of value from TCE; 
however, the resolution and eventual payment of compensation to TCE would likely not occur 
for a minimum of 6-12 months after the commencement of the arbitration. 
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Osler, Hoskin & Harcourt LLP 

Memorandum 
To: Michael Lyle, OPA 

.. c: . Michael Killeavy, OP A 

From: Elliot Smith and Paul Ivanoff 

Subject: Southwest GTA Energy Supply Contract (the 
"Contract") between TransCanada Energy Inc. 
("TCE") and Ontario Power Authority ("OPA") 
dated October 9, 2009 

1. Background 

Privileged & Confidential 

Date: June 16, 2011 

Tel: 416.862.6435 and 
416.862.4223 

Matter No: 1126205 

TCE and the OP A are currently in a dispute over the proper compensation to be paid to TCE in 
exchange for the mutual termination of the Contract. This memorandum is intended to set out 
strategic considerations relevant to the resolution of the dispute by an arbitrator. 

Both TCE and the OPA have an interest in resolving the dispute by way of arbitration rather than 
litigation as this could permit the dispute to be resolved on a confidential basis. TCE has set out 
three conditions that must be satisfied before it will agree to arbitration. These conditions were 
relayed in a telephone conversation on May 10, 2011 between Michael Barrack, litigation 
counsel to TCE, and Paul Ivanoff, counsel to the OPA, with Elliot Smith also in attendance. We 
understand thatTCE has not communicated these conditions to the OPA in writing and therefore 
this memo is based on the recollections of Mr. Smith and Mr. Ivanoff from such call with TCE's 
litigation counsel. We understand that Mr. Barrack has also conveyed these conditions to counsel 
for the Ministry of Energy. 

The conditions set by TCE are that any arbitration (i) be a three-party arbitration between TCE, 
the OPA and Her Majesty in right of Ontario (the "Crown"), (ii) recognize the terms of the 
October 7, 2010 letter from Colin Andersen to Alex Pourbaix (the "October 7 Letter") and (iii) 
not preclude TCE froin participating in future OPA procurements. Each of these conditions is 
discussed in greater detail below. 

2. Conditions for TCE to Agree to Arbitration 

(a) Arbitration Must Include the Crown 

We remain unclear on TCE's motivation to include the Crown in any arbitration of the dispute, 
but have two hypotheses. Firstly, TCE may wish to include the Crown as a party to the dispute 
in order to have the benefit of document production from the Crown. TCE may believe or 
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suspect that there is correspondence or other documents in the Crown's possession which either 
contain certain promises to TCE regarding compensation for the mutual termination of the 
Contract or which provide evidence to support a favourable interpretation of the words in the 
October 7 Letter. As we do not have the Crown's records for review, it is difficult to comment on 
how important this factor is to TCE; however, we would note that to the extent the terms of the 
arbitration concede liability to TCE for loss of profits, there is less value in whatever documents 
the Crown may have as the only determination for the arbitrator in such case would be the 
quantum of damages and not whether the OPA waived the exclusion of consequential damages 
set out in the Contract. 

Secondly, TCE may be concerned about its ability to collect on any judgment from the OPA and 
therefore would like to have tl1e Crown included as a party tq the. arl:>.itrati()n,. Jhis con,cern may 
be derived from (or exacerbated by) concern that the OPA may cease to exist in the near future 
(given certain statements made in the media and the uncertainty of the results of next October's 
election). In any event, we believe that this concern may not be well-founded as we understand 
that the OP A continues to hold the same credit rating as the Crown. 

While in litigation (as opposed to a confidential arbitration) there may be political or public 
relations considerations that would motivate a desire by TCE to include the Crown, because the 
proposed arbitration would be confidential, we do not believe that this is a factor in the present 
circumstances. 

We believe it would not be in the OPA's best interests to have the Crown included as a party to 
an arbitration of the dispute. We do not see a benefit to the OP A in having the Crown as a party 
and there are potential drawbacks as it would likely increase the cost and complexity of the 
proceedings. If the Crown were to be a party to the arbitration, there is also the possibility that 
unfavourable documentation would be produced during document production which might harm 
the OPA's potential defences. 

(b) Arbitration Must Recognize the Terms of the October 7 Letter 

It is unclear what precisely is the nature of this condition; however, we believe based on 
discussions with TCE's counsel that TCE does not want the OPA to be permitted to take the 
position that the exclusion of consequential damages set out in s. 14.1 of the Contract precludes 
TCE from recovering any amounts from the OP A on account of loss of profits. This would be, 
in effect, to treat the October 7 Letter as a waiver by the OPA of the benefit of the exclusion for 
loss of profits set out ins. 14.1. 

If the OPA were to concede that the October 7 Letter constituted a waiver, it would be important 
to ensure (i) that such waiver did not affect aspects of s. 14.1 not related to loss of profits, e.g., 
the exclusion of punitive or special damages and (ii) that the OPA did not waive the exclusion of 
other indirect lost profits, i.e., losses of other profits that TCE might have earned by developing 
the Oakville Generating Station (for example, selling excess steam to Ford). A narrow waiver of 
the exclusion for lost profits from the Contract may be acceptable to the OPA, if in exchange for 
such a waiver, TCE was willing to concede to arbitration without the Crown as a party and 
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cooperate in either negotiating a replacement project or an assignment of the gas turbines, as 
further discussed below. 

(c) . Arbitration Must Not be an Impediment to TCE Participating in Future OPA 
Procurements · 

TCE has stipulated that any agreement to arbitrate must not be an impediment to their 
participation in future OPA procurements. While this is obviously of great importance to TCE, 
the OPA's interests in. this point may also be aligned. Given how few developers are currently 
active in the Ontario marke( for electricity supply from natural gas, despite the dispute between 
the OPA and TCE, it would likely not be in the OPA's interests to run a procurement whereTCE 
was not permitted to participate as this would simply reduce the competition in the procurement 
and result in less competitive bids. One point that may be contentious with TCE is that while the 
OPA may agree not to exclude TCE from future procurements by reason of the arbitration, it 
would be. difficult to commit with certainty that TCE would be permitted to participate in any 
future procurements as there may be other criteria in a future procurement which TCE would not 
be able to satisfy (for example, as part of a pre-qualification process). 

3. Potential OPA Conditions to Agree to Arbitration 

In light of the above analysis, it may be possible for the OPA to propose terms of arbitration to 
TCE which are acceptable to TCE and provide benefits to the OPA. The OPA's main objective 
in negotiating terms of arbitration may be to provide for an efficient use of the gas turbines 
originally acquired for the Oakville Generation Station, since these comprise a substantial 
proportion of the sunk costs incurred in. connection with the Contract. It appears that the highest 
value use for these gas turbines would be to use them in a peaking generation project in the 
Kitchener-Waterloo-Cambridge area (the "Peaking Project"). There are principally two ways in 
which this could be achieved: (i) the OPA could run a competitive procurement for a developer 
to take an assignment of the equipment supply contract (the "Equipment Supply Contract") 
between TCE and MPS Canada, Inc. ("MPS") and build the Peaking Project using these turbines, 
or (ii) the OPA could negotiate a replacement contract with TCE (the "Replacement Contract") 
for TCE to build the Peaking Project using these turbines. 

(a) Assignment of Turbines 

The terms of the Equipment Supply Contract permit it, subject to MPS's consent, to be assigned 
by TCE to a third party that would take on all of TCE's rights and obligations under the 
Equipment Supply Contract. · In exchange for taking an assignment of the Equipment Supply 
Contract, the assignee would normally be expected to pay to TCE an amount equal to all 
amounts already paid by TCE pursuant to the Equipment Supply Contract to make TCE whole. 
Such an assignee could then make any remaining payments pursuant to the Equipment Supply 
Contract and ultimately take delivery of the turbines to utilize them in the construction of the 
Peaking Project. This would, in effect, fully mitigate TCE's damages relating to the Equipment 
Supply Contract. 
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In order to find a third party willing to take an assignment of the Equipment Supply Contract, the 
OPA would likely run a procurement for a developer to enter into a CES-style contract (perhaps 
similar to the form of the peaking generation contract from Northern York Region) with the OPA 
whereby the developer would design, construct, own and operate the Peaking Project using the 
turbines ·in exchange for a monthly payment from the OP A. As part of this process, each 
proponent in the procurement process would agree that if selected as the successful proponent, 
they would enter into an assignment of the Equipment Supply Contract and pay TCE an amount 
equal to all amounts previously paid by TCE pursuant to the Equipment Supply Contract. 

In order to set up the legal framework for this, MPS, the OP A and TCE would need to enter into 
an agreement for TCE to assign its interest in the Equipment Supply Contract to the successful 
proponent (the "Agreement to Assign'1, and pursuant to which MPS would consent to such an 
assignment. The Agreement to Assign would contain, as a schedule, the form of assignment 
agreement (the "Assignment Agreement") to be entered into by the successful proponent, TCE 
and MPS, upon conclusion of the procurement process. This form of· Assignment Agreement, 
alonifWith a copy·of the Equipment· Supply Contract; would be included· as documents in the 
procurement process so that prospective proponents could properly evaluate the arrangement that 
the successful proponent would be required to enter into. Upon the determination of a successful 
proponent, the Agreement to Assign would contractually obligate TCE and MPS to enter into the 
Assignment Agreement with the successful proponent. 

Impediments by TCE to the Assignment of the Turbines 

The most likely impediment to any assignment of the turbines would be that TCE could refuse to 
cooperate in the negotiation of an Agreement to Assign, particularly if TCE expects that it will 

·not be permitted to participate in the procurement process for the Peaking Project. This risk 
could be somewhat mitigated if TCE were permitted to participate in the procurement for the 
Peaking Project; however, TCE may still resist on the basis that if they block an assignment of 
the Equipment Supply Contract, they would still be the preferred developer to build the Peaking 
Project. In order to counter this strategy by TCE, the 0 P A could advise TCE that if it refuses to 
cooperate in the negotiation of an Agreement to Assign, the OP A will make a "with prejudice" 
offer to take an assignment of the Equipment Supply Contract from TCE at full price. A refusal 
by TCE to accept this offer could be seen as a failure by TCE to reasonably mitigate its damages 
in connection with the cancellation of the Contract. In particular, as this proposed arrangement 
would fully mitigate any damages to TCE relating to the Equipment Supply Contract, by failing 
to accept this offer and properly mitigating its damages, TCE would be taking on the risk of 
reselling the turbines or repurposing them for another project. Either of these results would not 
mitigate TCE's damages to the same extent as the proposed assignment arrangement, and 
therefore potentially exposes TCE to a fmding by a court or arbitrator that it failed to properly 
mitigate its damages and that the OPA is not liable for damages incurred by TCE relating to the 
Equipment Supply Contract which would have otherwise been mitigated by assigning it to the 
OP A. As a result, although TCE may not be eager to negotiate an Agreement to Assign, if TCE 
were to refuse to cooperate, this has the potential to expose it to significant losses which may not 
be recoverable from the OPA. [NTD: We are undertaking further research on this point and 
will advise if there is any new information which affects the analysis.] 
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Impediments by MPS to the Assignment of the Turbines 

Experience to date with MPS suggests that there is also the possibility that MPS may not 
cooperate with the OPA in the negotiation of an Agreement to Assign. However, the Equipment 
Supply Contract contemplates the potential assignment of that agreement and therefore a refusal 
of MPS to negotiate an Agreement to Assign would be inconsistent with the Equipment Supply 
Contract. In order to effect an assignment by TCE, MPS's consent is required and such consent 
cannot be unreasonably withheld. The Equipment Supply Contract sets out three grounds 
pursuant to which it is not unreasonable for MPS to withhold consent: (i) if it has a reasonable 
basis for doubting the financial creditworthiness. of a prospective assignee, (ii) if such 
prospective assignee is a direct competitor of MPS, or (iii) if such prospective assignee does not 
agree to be bound by all terms and conditions of the Equipment Supply Contract. 

Each of these three grounds can be addressed in a procurement process for the Peaking Project. 
With respect to the first ground, the OPA could address this by requiring proponents to have a 
minimum creditworthiness (or an appropriate related company guarantee) in order to participate 
in the procurement process. Alternatively, the OPA could consider an approach where in 
exchange for a security interest in the Peaking Project, the OP A would provide the necessary 
guarantees itself. Each of the second and third grounds for MPS to refuse consent can be readily 
addressed by making them prerequisites for participating in the procurement process for the 
Peaking Project. 

Note that although each of the enumerated grounds for MPS to be able to refuse to consent to an 
assignment can be addressed, these enumerated grounds are not necessarily exhaustive and MPS 
may raise further grounds for refusing to consent to an assignment, so long as such grounds are 
"reasonable". One such reason which MPS may raise relates to the necessity of sharing of its 
confidential information with multiple proponents. This could be addressed, or at least partly . 
addressed, by requiring proponents to enter into a confidentiality agreement with MPS prior to 
providing them with the Equipment Supply Contract. Note that this still may not satisfy MPS and 
it may be necessary to consider· other approaches to address concerns raised by MPS. 

Lastly, it is also relevant that on March 23, 2011, MPS provided a notice of force majeure to 
TCE relating to the March 11, 2011 earthquake in Japan. The notice itself provided no details 
regarding the anticipated effect of the force majeure. TCE has not provided the OPA with any 
further detail regarding the potential effect of this force majeure, and it is uncertain whether MPS 
has provided any such detail to TCE. Potential proponents in the procurement process for the 
Peaking Project may not be willing to accept an assignment of the Equipment Supply Contract 
until the full effect of this force majeure claim is known, or unless they are offered an indemnity 
for any impacts of such event of force majeure. 

[NTD: We should consider how other proponents (e.g. Veresen and Northland) would feel 
about such a procurement if TCE were itlso participating. Would they worry about being 
stalking horses or would they view the OPA's tendering process as being sufficiently robust 
to address this concern? This may require further consideration.] 
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(b) Replacement Contract with TCE 

The alternative approach to utilizing the turbines in the Peaking Project would be to negotiate an 
agreement with TCE for TCE to develop this project utilizing the turbines pursuant to a · 
Replacement Contract. There are three main issues between TCE and. the OP A in coming to 
agreement on the terms of a Replacement Contract: (i) the amount to be included in the 
Replacement Cqntract on account of the "anticipated financial value of the Contract", (ii) the 
methodology to determine the capital cost of building the Peaking Project and how that would be 
included in the Replacement Contract, and (iii) the proper allocation of permitting and 
development risk between TCE and the OP A. · 

The first issue is the issue to be decideq by an arbitrator. The Replacement Co11tract (or term 
sheet setting out the main provisions of the Replacement Contract) could leave this as an amount 
to be deteiillined through the arbitration process. The second issue relating to the methodology to 
detyrprine fue capital cost of the Replacement Project is an issue that w.e believe has fuf: potential 
tc> .be· resolved by. the parties through negotiations. With the. right h;~vel of risk .shai;ing and - . - ' ' . 

auditing rights, the parties should be able to reach a compromise on the treatment of the capital 
cost for the Peaking Project. Despite a failure to reach such an agreement previously, we believe 
that if TCE were to learn that the OP A was seriously contemplating pursuing the assignment of 
turbines option, an option which TCE would have difficulty blocking as result of their duty to 
mitigate damages, they may be more motivated to reach agreement on terms with the OPA that 
provides. the Peaking Project to TCE on a sole-source basis rather than requiring them to 
compete for it. 

The final issue between TCE and the OP A on the allocation of permitting and development risk 
is the most difficult to resolve. TCE has made it clear to the OP A that TCE cannot accept a 
Replacement Contract as compensation for the mutual termination of the Contract which 
contains the same risks that prevented it from successfully developing the Oakville Generating 
Station in the lead up to the October 7 Letter. The OPA has offered to provide limited permitting 
relief, but TCE has insisted upon full permitting and extensive development and other force 
majeure risk and cost relief. It is conceivable that even with OPA pursuing the assignment of 
turbines option, there may not be enough to convince TCE to accept a level of permitting and 
development risk that would be acceptable to the OPA. TCE's representatives have repeatedly 
stated that they do not want to be in a position where they feel that have "traded one bad contract 
for another". 

4. Conclusion 

We remain of the view that it will be very difficult to reach agreement with TCE on the terms of 
a Replacement Contract, even if the level of compensation for the termination of the Contract is 
left to an arbitrator to determine. It would take extensive negotiations to resolve the outstanding 
issue relating to the appropriate capital cost for the Peaking Project, and it would appear that the 
greatest level of permitting and development risk that TCE would be willing to accept would still 
be less than what the OPA would require them to take on. As a result, we believe that it would be 
worthwhile to focus greater efforts on arranging an assignment of the gas turbines while 
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developing terms of reference for arbitration on ICE's compensation for the termination of the 
Contract. If the OPA were able to obtain TCE's cooperation in arranging an assignment of the 
gas turbines in exchange for settling on favourable terms of arbitration, this would be valuable to 
the OP A, since it would otherwise be much more difficult to arrange an assignment of the 
turbines without ICE's cooperation. Although TCE may not be eager to assist the OPA with 
·this, they would at least be motivated to do so in order to properly mitigate their damages. 

There are a ntimber of benefits to this approach: 

(i) the Peaking Project would be developed at a cost to the ratepayer that has 
been competitively bid. and therefore, represents better value than a 
negotiated price; 

(ii) by tendering the Peaking Project, the OPA could decide on the appropriate 
level of risk sharing between it and the developer. without having to 
resolve ICE's unwillingness to take on an appropriate level of permitting 
or development risk; 

(iii) the dispute between the OP A and TCE would be narrowed to the issue of 
quantum of damages rather than having to resolve a number of other 
issues in connection with negotiating a Replacement Contract; and 

(iv) the further this option is pursued, the more TCE is motivated to negotiate a 
Replacement Contract, such that if the OP A were to revert to that option it 
would do so from a position of greater leverage. 

The principal drawback to this approach is that it requires making a lump-sum payment to TCE 
in an amount to be determined by an arbitrator, without any direct return of value from TCE; 
however, the resolution and eventual payment of compensation to TCE would likely not occur 
for a minimum of 6-12 months after the commencement of the arbitration. 
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Michael and Michael, 
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Osler, Hoskin & Harcourt LLP 

Memoraridurn. . - . . - .:.·. ' 

To: Mi,chael Lyle,OPA 

c:, Michael Killeavy, OP 1 

From: , Elliot Smith and Paul Ivanoff 

Subject: Southwest GTAEnergy Supply Contract (the 
"Contract") between TransCanada Energy Inc. 
("TCE") and Ontario Power Authority ("OP A") 
dated October9, 2009 

1. Background 

Privileged & ConfiJI~ntiai' , 

Date: Jtine 16, 2011 

Tel: 416.862.6435 and 
416.862.4223 

Matter No: 1126205 

TCE and the OPA are currently in a dispute over the proper compensation to be paid to TCE in 
exchange for the mutual termination of the Contract. This memorandum is intended to set out 
strategic considerations relevant to the resolution of the dispute by an arbitrator. 

Both TCE and the OPA have an interest in resolving the dispute by way of arbitration rather than 
litigation as this could permit the dispute to be resolved on a confidential basis. TCE has set out 
three conditions that must be· satisfied before it will agree to arbitration. These conditions were 
relayed in a telephone conversation on May 10, 2011 between Michael Barrack, litigation 
counsel to TCE, and Paul Ivanoff, counsel to the OPA, with Elliot Smith also in attendance. We 
understand that TCE has not communicated these conditions to the OP A in writing and therefore 
this memo is based on the recollections of Mr. Smith and Mr. Ivanoff from such call with TCE's 
litigation counsel. We understand that Mr. Barrack has also conveyed these conditions to counsel 
for the Ministry of Energy. 

The conditions set by TCE are that ,any arbitration (i} be a three-party arbitration between TCE, 
the OPA and Her Majesty in right of Ontario (the "Crown"), (ii) recognize the terms of the 
October 7, 2010 letter from Colin Andersen to Alex Pourbaix (the "October 7 Letter") and (iii) 
not preclude TCE from participating in future OPA procurements. Each of these conditions is 
discussed in greater detail below. 

2. Conditions for TCE to Agree to Arbitration 

, (a) Arbitration Must Include the Crown 

We remain unclear on TCE's motivation to include the Crown in any arbitration of the dispute, 
but have two hypotheses. Firstly, TCE may wish to include the Crown as a party to the dispute 
in order to have the benefit of document production from the Crown. TCE may believe or 
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suspect that there is correspondence or other documents in the Crown's possession which either 
contain certain promises to TCE regarding compensation for the mutual termination of the 
Contract or which provide evidence to support a favourable interpretation of the words in the 
October 7 Letfer. As we do not have the Crown's records for review, it is difficult to comment on 
how important fhis factor is to TCE; however, we would note that to the extent the terms of the 
arbitration concede liability to TCE for loss of profits, there is less value in whatever documents 
the Crown may have as the only- determination for the arbitrator in such case would be the 
quantum of damages and not whether the OPA waived the exclusion of consequential damages 
set out in the Contract. 

Secondly, TCE may be concerned about its ability to collect on any judgment from the OP A and 
therefore would like to have the Crown included as a party to the arbitration. This concern may 
be derived from (or exacerbated by) concern that the OPA may cease to exist in the near future 
(given certain statements made in the media and the uncertainty of the results of next October's 
election). In any event, we believe that fhis concern may not be well-founded as we understand 
that the OP A continues to hold the same credit rating as the Crown. 

While in litigation (as opposed to a confidential arbitration) there may be political or public 
relations considerations that would motivate a desire by TCE to include the Crown, because the 
proposed arbitration would be confidential, we do not believe that fhis is a factor in the present 
circumstances. 

Vfe believe it would not be in the OPA's best interests to have the Crown included as a party to 
an arbitration of the dispute. We do not see a benefit to the OP A in having the Crown as a party 
and there are potential drawbacks as it would likely increase the cost and complexity of the 
proceedings. If the Cro\vn were to be a party to the arbitration, there is also the possibility that 
unfavourable documentation would be produced during document production which might harm 
the OPA's potential defences. 

(b) Arbitration Must Recognize the Terms of the October 7 Letter 

It is unclear what precisely is the nature of fhis condition; however, we believe based on 
discussions with TCE's counsel that TCE does not want the OPA to be permitted to take the 
position that the exclusion of consequential damages set out in s. 14.1 of the Contract precludes 
TCE from recovering any amounts from the OP A on account of loss of profits. This would be, 
in effect, to treat the October 7 Letter as a waiver by the OP A of the benefit of the exclusion for 
loss of profits set out in s. 14 .1. 

If the OPA were to concede that the October 7 Letter constituted a waiver, it would be important 
to ensure (i) that such waiver did not affect aspects of s. 14.1 not related to loss of profits, e.g., 
the exclusion of punitive or special damages and (ii) that the OP A did not waive the exclusion of 
other ip.direct lost profits, i.e., losses of other profits that TCE might have earned by developing 
the Oakville Generating Station (for example, selling excess steam to Ford). A narrow waiver of 
the exclusion for.lost profits from the Contract may be acceptable to the OPA, if in exchange for 
such a waiver; TCE was willing to concede to arbitration without the Crown as a party and 
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cooperate in either negotiating a replacement project or an assigmnent of the gas turbines, as 
further discussed below. 

(c) Arbitration Must Not be an Impediment to TCE Participating in Future OPA 
Procurements 

TCE has stipulated that any agreement to arbitrate must not be an impediment to their 
participation in future OPA procurements. While this is obviously of great importance to TCE, 
the OPA's interests in this point may also be aligned. Given how few developers are currently 
active in the Ontario market for electricity supply from natural gas, despite the dispute between 
the OPA and TCE; it would likely not be in the OPA's interests to run a procurement where TCE 
was not permitted to participate as this would simply reduce the competition in the procurement 
and result in less competitive bids. One point that may be contentious with TCE is that while the 
OPA may agree not to exclude TCE from ·future procurements by reason of the arbitration, it 
would be difficult to commit with certainty that TCE would be permitted to participate in any 
future procurements as there may be other criteria in a future procurement which TCE would not 
be able to satisfy (for example, as part of a pre-qualification process). 

3. Potential OPA Conditions to Agree to Arbitration 

In light of the above analysis, it may be possible for the OPA to propose terms of arbitration to 
TCE w}jich are acceptable to TCE and provide benefits to the OPA. The OPA's main objective 
in negotiating terms of arbitration may be to provide for an efficient use of the gas turbines 
originally acquired for the Oakville Generation Station, since these comprise a substantial 
proportion of the sunk cpsts incurred in connection with the Contract. It appears that the highest 
value use for these gas turbines would be to use them in a peaking generation project in the 
Kitchener-Waterloo-Cambridge area (the "Peaking Project"). There are principally two ways in 
which this could be achieved: (i) the OP A could run a competitive procurement for a developer 
to take an assigmnent of the equipment supply contract (the "Equipment Supply Contract")· 
between TCE and MPS Canada, Inc. ("MPS") and build the Peaking Project using these turbines, 
or (ii) the OP A could negotiate a replacement contract with TCE (the "Replacement Contract") 
for TCE to build the Peaking Project using these turbines. 

(a), Assigmnent of Turbines 

The terms of the Equipment Supply Contract permit it, subject to MPS's consent, to be assigned 
by TCE to a third party that would take on all of TCE's rights and obligations under the 
Equipment Supply Contract. In exchange for taking an assigmnent of the Equipment Supply 
Contract, the assignee would normally be expected to pay to TCE an amount equal to all 
amounts already paid by TCE pursuant to the Equipment Supply Contract to make TCE whole. 
Such an assignee could then make any remaining payments pursuant to the Equipment Supply 
Contract and ultimately take delivery of the turbines to utilize them in the construction of the 
Peaking Project. This would, in effect, fully mitigate TCE' s damages relating to the Equipment 
Supply Contract. 
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In order to fmd a third party willing to take an assignment of the Equipment Supply Contract, the 
OP A would likely run a procurement for a developer to enter into a CES-style contract (perhaps 
similar to the form of the peaking generation contract from Northern York Region) with the OP A 
whereby the developer would design, construct, own and operate the Peaking Project using the 
turbines in exchange for a monthly payment from the OP A. As part of this process, each 
proponent in the procurement process would agree that if selected as the successful proponent, 
they would enter into an assignment of the Equipment Supply Contract and pay TCE an amount 
equal to all amounts previously paid by TCE pursuant to the Equipment Supply Contract. 

In order to set up the legal framework for this, MPS, the OP A and TCE would need to enter into 
an agreement for TCE to assign its interest in the Equipment Supply Contract to the successful 
proponent (the "Agreement to Assign"), and pursuant to which MPS would .consent to s.uch_an 
assignment. The Agreement to. Assign would contain, as a schedule, the form of assignment 
agreement (the "Assignment Agreement"} to be entered into by the successful propone11t, TCE 
and MPS, upon conclusion of,the pro.curement process. This form of Assignment Agreement, 
along with a copy 'of the EqUipment Supply Contract; would be included as documents in the 
procurement process so that prospective proponents could properly evaluate the arrangement that 
the successful proponent would be reqUired to enter into. Upon the determination of a successful 
proponent, the Agreement to Assign would contractually obligate TCE and MPS to enter into the 
Assignment Agreement with the successful proponent.· 

Impediments by TCE to the Assignment of the Turbines 

The most likely ·impediment to any assignment of the turbines would be that TCE could refuse to 
cooperate in the negotiation of an Agreement to Assign, particularly if TCE expects that it will 
not be permitted to participate in the procurement process for the Peaking Project. This risk 
could be somewhat mitigated if TCE were permitted to participate in the procirreinent for the 
Peaking Project; however, TCE may still resist on the basis that if they block an assignment of 
the Equipment Supply Contract, they would still be the preferred developer to build the Peaking 
Project. In order to counter this strategy by TCE, the OPA could advise TCE that if it refuses to 
cooperate in the negotiation of an Agreement to Assign, the OP A will make a "with prejudice" 
offer to take an assignment of the Equipment Supply Contract from TCE at full price. A refusal 
by TCE to accept this offer could be seen as a failure by TCE to reasonably mitigate its damages 
in connection with the cancellation of the Contract. In particular, as this proposed arrangement 
would fully mitigate any damages to TCE relating to the Equipment Supply Contract, by failing 
to accept this offer and properly mitigating its damages, TCE would be taking on the risk of 
reselling the turbines or repurposing them for another project. Either of these results would not 
mitigate TCE's damages to the same extent as the proposed assignment arrangement, and 
therefore potentially exposes TCE to a finding by a court or arbitrator that it failed to properly 
mitigate its damages and that the OP A is not liable for damages incurred by TCE relating to the 
Equipment Supply Contract which would have otherwise been mitigated by assigning it to the 
OP A. As a result, although TCE may not be eager to negotiate an Agreement to Assign, if TCE 

- were to refuse to cooperate, this has the potential to expose it to significant losses which may not 
be recoverable from the OPA. [NTD: We are undertaking further research on this point and 
will advise if there is any new information which affects the analysis.] 
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Impediments by,MPS to the Assignment of the Turbines 

Experience to date with MPS suggests that there. is also the. possibility. that MPS may not 
cooperate with th\) QPA in the negotiation of an Agreement to Assign. However, the Equipment 
Supply Contract contemplatesthe potential assignment of that agreement and thereforea refusal 
of MPS to negotiate an Agreement to Assign would be inconsistent with the Equipment Supply 
Contract. In order to effect an assignment by TCE, MPS's consent is required and such consent 
cannot be unreasonably withheld. The Equipment Supply Contract sets· out three grounds 
pursuant to which it is not unreasonable for MPS to withhold consent: (i) if it has a reasonable 
basis for doubting the financial creditworthiness of a prospective assignee, (ii) if such 
prospective assignee is a direct competitor of MPS, or (iii) if such prospective assignee does not 
agree to be bound by all terms· and conditions of the Equipment Supply Contract. 

Each of these three grounds can be addressed in a procurement process for the l'eaking Project. 
With respect to the first ground, the OP A could address this by requiring proponents to have a 
minimum creditworthiness (or an appropriate related company guarantee) in order to participate 
in the procurement process. Alternatively, the OPA could consider an approach where in 
exchange for a security interest in the Peaking Project, the. OP A would provide the necessary 
guarantees itself. Each of the second and third grounds for MPS to refuse consent can be readily 
addressed by making them prerequisites for participating in the procurement process for the 
Peaking Project. 

Note that although each of the enumerated grounds for MPS to be able to refuse to consent to an 
assignment can be addressed, these enumerated grounds are not necessarily exhaustive and MPS 
may raise further grounds for refusing to consent to an assignment, so long as such grounds are 
."reasonable". One such reason which MPS may raise relates to the necessity of sharing of its 
confidential information with multiple proponents. This could be addressed, or at least partly 
addressed, by requiring proponents to enter into a confidentiality. agreement with MPS prior to 
providing them with the Equipment Supply Contract. Note that this still may not satisfy MPS and 
it may be necessary to consider other approaches to address concerns raised by MPS. 

Lastly, it is also relevant that on March 23, 2011, MPS provided a notice of force majeure to 
TCE relating to the March 11, 2011 earthquake in Japan. The notice itself provided no details 
regarding the anticipated effect of the force majeure. TCE has not provided the OP A with any 
further detail regarding the potential effect of this force majeure, and it is uncertain whether MPS 
has provided any such detail to TCE. Potential proponents in the procurement process for the 
Peaking Project may not be willing to accept an assignment of the Equipment Supply Contract 
until the full effect of this force majeure claim is known, or unless they are offered an indemnity 
for any impacts of such event of force majeure. 

[NTD: We should consider how other proponents (e.g. Veresen and Northland) would feel 
about such a procurement ifTCE were also participating. Would they worry about being 
stalking horses or would they view the OPA's tendering process as being sufficiently robust 
to address this concern? This may require further consideration.] 

LEGAL_l:20838721.2 



-6-

(b) Replacement Contract with TCE 

The alternative approach to utilizing the turbines in the Peaking Project would be to negotiate an 
agreement with TCE for TCE to develop this project utilizing the turbines pursuant to a 
Replacement Contract. There are three main issues between TCE and the OP A in coming to 
agreement on the terms of a .Replacement Contract: (i) the amount to be included in the 
Replacement Contract on account of the "anticipated financial value of the Contract", (ii) the 
methodology to determine the capital cost of building the Peaking Project and how that would be 
included in the Replacement Contract, and (iii) the proper allocation of permitting and 
development risk between TCE and the OP A. 

The first issue is the issue to be decided by an. arbitrator. The Replacement Contract (or term 
sheet setting out the main provisions of the Replacement Contract) could-leave this as an amount 
to be determined. through the arbitration process. The .second· issue relating to the methodology to 
determine the capital cqst.ofthe Replacement Project is an issue that we believe has the potential 
to:_ be. resolved. by the parties through negoti!ltions.· With the right level of· risk- sharing ·and 
auditing rights, the parties should be able to reach a compromise on the treatment of the capital 
cost for the Peaking Project. Despite a failure to reach such an agreement previously, we believe 
that if TCE were to learn that the OP A was seriously contemplating pursuing the assignment of 
turbines option, an option which TCE would have difficulty blocking as result of their duty to 
mitigate damages, they may be more motivated to reach agreement on terms with the OP A that 
provides the Peaking Project to TCE on a sole-source basis rather than requiring them to 
compete for it. 

The final issue between TCE and the OP A on the allocation of permitting and development risk 
is the most difficult to resolve. TCE has made it clear to the OPA that TCE cannot accept a 
Replacement Contract as compensation for the mutual termination of the Contract which 
contains the same risks that prevented it from successfully developing the Oakville Generating 
Station in the lead up to the October 7 Letter. The OP A has offered to provide limited permitting 
relief, but TCE has insisted upon full permitting and extensive development and other force 
majeure risk and cost relief. It is conceivable that even with OPA pursuing the assignment of 
turbines option, there. may not be enough to convince TCE to accept a level of permitting and 
development risk that would be acceptable to the OPA. TCE's representatives have repeatedly 
stated that they do not want to be in a position where they feel that have "traded one bad contract 
for another". 

4. Conclusion 

We remain of the view that it will be very difficult to reach agreement with TCE on the terms of 
a Replacement Contract, even if the level of compensation for the termination of the Contract is 
left to an arbitrator to determine. It would take extensive negotiations to resolve the outstanding 
issue relating to the appropriate capital cost for the Peaking Project, and it would appear that the 
greatest level of permitting and development risk that TCE would be willing to accept would still 
be less than what the OP A would require them to take on. As a result, we believe that it would be 
worthwhile to focus greater efforts on arranging an assignment of the gas turbines while 
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developing terms of reference for arbitration on TCE' s compensation for the termination of the 
Contract. If the OP A were able to obtain TCE' s cooperation in arranging an assignment of the 
gas turbines in exchange for settling on favotirable terms of arbitration, this would be valuable to 
the OPA, since it would otherwise be much more difficult to arrange an assignment of the 
turbines without TCE's cooperation. Although TCE may not be eager to assist the OPA with 
this, they would at least be motivated to do so in order to properly mitigate their damages. 

There are a number of benefits to this approach: 

(i) the Peaking Project would be developed at a cost to the ratepayer that has 
been competitively bid and therefore, represents better value than a 
negotiated price; 

(ii) by tendering the Peaking Project, the OPA could decide on the appropriate 
level of risk sharing between it and the. developer without having to 
resolve TCE' s unwillingness to take on an appropriate level of permitting 
or development risk; 

(iii) the dispute between the OP A and TCE would be narrowed to the issue of 
quantum of damages rather than having to resolve a number of other 
issues in connection with negotiating a Replacement Contract; and 

(iv) the further this option is pursued, the more TCE is motivated to negotiate a 
Replacement Contract, such that if the OPA were to revert to that option it 
would do so from a position of greater leverage. 

The principal drawback to this approach is that it requires making a lump-sum payment to TCE 
in an amount to be determined by an arbitrator, without any direct return of value from TCE; 
however, the resolution and eventual payment of compensation to TCE would likely not occur 
for a minimum of 6-12 months after the commencement of the arbitration. 
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Crystal Pritchard 

From: 
Sent: 

Michael Killeavy 
Monday, June 20, 2011 3:07 PM 
Susan Kennedy To:· 

Cc: 
Subject: 

Colin Andersen; JoAnne Butler; Michael Lyle; Deborah Langelaan 
TCE Matter- Second Offer to Settle .... 

Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

The second offer to settle, which was made by the OPA to TCE on 21 April 2011, consisted of the following salient 
characterisitics: 

1. NRR of $14,922/MW-month, where the Gas and Electricity interconnection costs and Gas Distribution and 
Management services costs were not included in the NRR; 

2. CAP EX of $475M, which was a target cost for construction and any final cost increases/decreases were to be 
shared 50/50; 

3. TCE Cost of Capital of 5.25%, which is TCE's claimed cost of capital for the OGS; 
4. Contract term of 25 years; 
5. Annual Average Contract Capacity of 481 MW; 
6. Foregone OGS Profits of $200M; 
7. Project return of 9.10%; 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 (FAX) 

1 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Jo, 

James Hinds [jim_hinds@irish-line.com] 
Tuesday, June.21, 2011 8:51 AM · 
JoAnne Butler 
Colin Andersen; Michael Lyle 
Privileged - 'rWV Peaker 

Could you send me a copy of the slide showing the various NRRs for KW? Ideally, I would like 
them to be directly comparable to the last six cases identified in the dollar value bar chart 
done about a month ago, ie "TCE Proposal", "OPA Counter-Proposal", "Government-Instructed 2nd 
Counter Proposal", "Competitive Tender- Worst Case", "Competitive Tender- Intermediate 
case" and finally "Competitive Tender- Best Case". 

In addition, it would be helpful to have some real data points, like the NRR on North York, 
the NRR on Halton Hills and whatever other plants you think would be relevant. 

Jim Hinds 
(416) 524-6949 
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Crystal Pritchard 

From: JoAnne Butler 
Sent: 
To: 

Tuesday, June21, 201111:06AM 
'James Hinds'; Michael Lyle 

Cc: 
Subject: 

Colin Andersen; Michael Killeavy 
RE: Privileged - KW Peaker 

Attachments: TCEBOARDSWGTA Contract Potential Outcome 20 Apr 2011.pdf; TCE Malter" Comparison 
Matrix 2 May 2011.docx 

PRIVILEDGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION ON LITIGATION 

Jim, 

I hope that these are what you are looking for. 

Also, the only comparable relevant data points is for the 398 MW Northern York Region peaker. 
On an apples to apples comparison to the TCE proposed peaker plant, the NYR NRR is 
approximately $18,988 per MW-month. 

Please note that TCE is standing firm on their original NRR proposal of $16,988 per MW-month 
on March 18, 2811. In subsequent offers from us, they have not moved from this spot. 

Please let me know if you need anything else. 

Jo 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

128 Adelaide Street_West, Suite 1688 
Toronto, Ontario M5H 1T1 

416-969-6885 Tel. 
416-969-6871 Fax. 
ioanne.butler@powerauthority.on.ca 

-----Original Message-----
From: James Hinds [mailto:jim hinds@irish-line.com] 
Sent: Martes, 21 de Junio de 2811 88:51 a.m. 
To: JoAnne Butler 
Cc: Colin Andersen; Michael Lyle 
Subject: Privileged - KW Peaker 

Jo, 

Could you send me a copy of the slide showing the various NRRs for KW? Ideally, I would like 
them to be directly comparable to the last six cases identified in the dollar value bar chart 
done about a month ago, ie "TCE Proposal", "OPA Counter-Proposal", "Government-Instructed 2nd 
Counter Proposal", "Competitive Tender- Worst Case", "Competitive Tender - Intermediate 
Case" and finally "Competitive Tender- Best Case". 

In add1tion, it would be helpful to have some real data points, like the NRR on North York, 
the NRR on Halton Hills and whatever other plants you think would be relevant. 
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Jim Hinds 
(416) 524-6949 
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*** 

Litigation- Worst Case 

Litigation~ Intermediate Case 

Litigation - Best Case 

TCE Proposal 

OPA Counter-Proposal 

Government-instructed 2nd 
Counter-Proposal 

Competitive Tender- Worst 
Case 

Competitive Tender­
Intermediate Case 

Competitive Tender- Best Case 
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ITJGATION *** 
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SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LlnGATION 

TCE Proposal CPA Counter·Proposal 
Second Counter Proposal 1;;.".:':.:':"..:'::-~~~~·!~~u ... ~':~~--• I Comments March 10,2011 March 28, 2011 April21, 2011 

NRR NRR covers capital costs, financing wor1dng capital, returns, fixed monthly payment over life of 
Net Revenue $16,900/MW-month $12,500/MW-month $14,922/MW-month Unknown contract. Energy paid on a deemed dispatch basis, this plant wl11 operate less than 10% of the 
Requirement time. 

Unknown Assumed 7.5% Cost of TCE claimed "unleveraged~ 
Unknown TCE can finance/leverage how they want to Increase NPV of project. We have assumed In 

Equity, all eqully project discount rate of 5.25% 

Tenn I 20 Years+ Option for 10-
25Years I 25 Years I 20Years + 

Year Extension 

450MW 
V""''"" .. ''"'""'"'::l'"'l 

Sunk Cost lump Sum Payment of 
Treatment $37mm 

Payment in addition to the Pa 
Hills, and NYR Peaking Plant. Paid on a cost 

NRR n additional risk premium on top of.acUve costs. 

Capital our Technical Expert and published Information 
Increased It by $75mm; however, cannot really Expenditures $540mm 

oslng a target cost on CAPEX where (CAPEX) 

little Visibility Reasonable Reasonable Unknown 
TCE has given us limited Insights Into their operating expenses, 
We have used advice from ourtechnlcal consultant on reasonable OPEX esllmates . 

.......... ,_ ···""-- ·- -----· 
No government asslslance 

with permitting and 
approvals combined wllh a 

AsslstanceJProtection from I We w'"ld approach I good faith obligation to and (b) receive a lump sum I'" the Government-Instructed counter-proposal the permitting risk is entirely transferred to TCE; 
Other 1 mitigating Planning Act 

Government to provide negotiate OGS payment for (I) sunk costs however, the promise of finding compensation of OGS lost profits would continues until another 
approvals risk 

Planning Act approvals · compensation and sunk and {li) financial value of the opllon Is found. 
exemption. costs if the K-W Peaking OGS contract. This would 

Plant doesn't proceed apply to any and all permits, 
because of permitting not just those Issued under 

issues. 
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SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONRDENTIAL..! PREPARED IN CONTEMPLApON OF LJTIGATION 

Onestlons 

1. Please clarify the Annual Average Contract Capacity(" AACC") used in the TCE model? We are in receipt of the revised Schedule B to the Implementation Agreemen~ dated 24 February 2011, which 
indicates seasonal capacities,of: 510 MW:·481.5 MW; 455.9 MW; 475 MW. ,These yield an Annual Average Contract Capacityof481 MW. 

2. Please clarify the 2009 and 2010. CAP EX amounts detailed in your 15 March 20:11 financing model assumptions, which were shared with JoAnne Butler of the OPA? These amounts total to $42 million. We 
believe that these amounts are actually OGS sunk costs. Is this correct? 

3. Please clarlfyTCE cost of capital used in its financial model, including hoW it is 8rrived at,. I.e., proportion and cost of both debt and equity portions. 

4. Please clarify the NRRIF used In your financial model? In your 29 April201lletter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 2011 financing model assumptions, which 
were shared with JoAnne Butler of the OPA, you indicate 20%. 

5. Can you please specify your concerns 

6. The proposed target costing methodbl 
2011letter where you state_ that it is 

7. In your letterof29 April2011 you 
assumptions and calculations are 

8. 

understand your comment in your 29 Apri~ 

project, not the model where the modeling 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Michael Killeavy 
Tuesday, June 21, 2011 12:09 PM · 
Michael Lyle; .JoAnne Butler 
Deborah Langelaan; Ronak Mozawan; Susan Kennedy 
TCE Matter - Competitive Procurement .... 
TCE Bilateral Deal vs. K-C Competitive Procurement.xlsm 

High 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

As we discussed last week, we've attempted to determine what the savings to the ratepayer might be if we ran a 
competitive procurement instead of negotiating a bilateral deal with TCE for the K-W peaking plant. We don't have a lot 
of comparative data to use, which makes-the task difficult, but by using some published information we've been able to 
come up with a range of savings if we were to run a competitive procurement for the K-W peaking plant. 

This analysis presumes that we re-purpose the CTs either by taking assignment of the CT directly and then re-assign 
them to the successful proponent emerging from the procurement or arrange for a direct assignment from MPS to the 
successful proponent. Essentially, the successful proponent will construct the balance of plant, commission, and 
operate the facility. It also assumes that there will be a parallel track litigation or arbitration with TCE, which is 
independent of the competitive process that could be launched. 

In order to realize savings, there needs to be competitive tension among the proponents. This might be difficult to do in 
practice if the proponents know that we've been discussing K-W peaking facility with TCE, and then TCE shows up as a 
proponent in the competitive process. Some proponents might regard TCE as having the "inside track" on the 
procurement or perhaps even consider the procurement to be a sham used by the OPA to cloak an already-made 
bilateral deal. We'll need to revisit this if we decide to consider seriously a competitive procurement and consider how 
we can design the process to make it as competitive a process as possible. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 
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Contract Capacity 

of Gas Turbine 

2x1 configuration. 

$210,000,000 

Project Cost s 

http://www. ind ustca rds.com/ cc-usa-or.htm 



Halton Hills 

642MW 

"F" Class 

2 

2xl configuration 

$82,037,749 

$670,877,811 



CCJ .: 

Primary Markets 2000 2001''• 2002 2003 2004 . 
Steel 100 107 117 127 130 
Ancillary equipment 100 103 108 116 124 
Engineering and project management 100 101 129 156 163 
Construction labor 100 107 109 111 117 
Electrical bulks 100 99 . 96 106 141 
Construction and civils 100 102 107 115 122 
Major equipment 100 101 106 110 125 

Major Eguigment Submarkets 

Gas turbines 100 100 107 101 103 
Steam turbines 100 102 109 119 122 
Nuclear reactors 100 98 97 90 134 
Boilers 100 105 121 140 141 
Wind turbines and towers 100 106 113 126 133 

PCCI 

Overall PCCI 100 103 108 114 124 
Overall PCCI, without nuclear 100 106 111 116 124 
GasCT 100 106 111 112 122 
GasCC 100 103 109 111 119 
Coal 100 107 111 118 125 
Nuclear 100 101 106 111 125 
Wind 100 106 114 126 133 

Source: IHS CERA. 

February 2011 IHS CERA Special Report Capital Costs Analysis Forum-North American Power: Third Quarter 2010 Marl<e! 



Table ES-1 

\F-P Market Index and 12-month Outlook 
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Crystal Pritchard 
- . 

. jim.hinds@irish-line.col)1 Frqm; 
Sent: 
To: 
Cc: 

-:.-

Subject: 

-··:,,·-.·. 

Tuesday, Jlll)!l.21,_ 201112:12 PM 
JciAnJlE!JNi!ei; JaO'It:J$ Hinds; Mich<!t:JI Lyle · 
Colin Andersen; Michael Killea~ _ · _ .... 
Re: Privileged - KW Peaker 

Thanks for the quii:k.resporise. I'll' review the attactirilents when I'm back at a laptop tohl.ght. 
J. 

Sent from my !HackBerry device on the Rogers Wireless Network 

-----Original Message-----
From: "JoAnne Butler" <joanne,butler@powerauthority.oh.ca> 
Date: Tue; 21 Jun 2011 11:95:49 _ 
To: James Hinds<jim hinds@irish-lirie. com:>; Michael Lyle<Michael. Lyle@powerin.ithority.on. ca> 
Cc: Colin'Anderseri<Colin.Andersen@powerauthority.on.ca>; Michael 
Killeavy<Michael.Killeavy@powerauthoritv.on.ca> 
Subject: RE: Privileged - KW Peaker 

PRIVILEDGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION ON LITIGATION 

Jim, 

I hope that these are what you are looking for. 

Also, the only comparable relevant data points.is for the 399 MW Northern York Region peaker. 
On an apples to apples comparison to the TCE proposed peaker plant, the NYR NRR is 
approximately $19,999 per MW-month. 

Please note that TCE is standing firm on their original NRR proposal of $16,999 per MW-month 
on March 19, 2911. In subsequent offers from us, they have not moved from this spot. 

Please let me know if you need anything else. 

Jo 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1699 
Toronto, Ontario M5H 1T1 

416-969-6995 Tel. 
416-969-6971 Fax. 
joanne.butler@powerauthority.on.ca 

-----Original Message-----
From: James Hinds [mailto:jim hinds@irish-li'ne.com] 
Sent: Martes, 21 de Junio de 2911 98:51 a.m. 
To: JoAnne Butler 
Cc: Colin Andersen; Michael Lyle 
Subject: Privileged - KW Peaker 

1 



Jo, 

Could you send me a copy of the slide showing the various NRRs for KW? Ideally, I would like 
them to be directly comparable to the last six cases identified in the dollar value bar chart 
done about a month ago, ie "TCE Proposal", ""OPA Counter-Proposal", "Government-Instructed 2nd 
Counter Proposal", "Competitive Tender -Worst Case", "Competitive Tender- Intermediate 
Case" and finally "Competitive Tender- Best Case". 

In addition, it would be helpful to have some real data points, like the NRR on North York, 
the NRR on Halton Hills and whatever other plants you think would be relevant. 

Jim Hinds 
(416) 524-6949 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 

2 



Crystal Pritchard 

From: Robert Godhue 
Sent: 
To: 

Tuesday, June 21, 2011 2:50PM 
Michael Lyle 

Cc: NimiVisram 
Subject: ·TCEMemo 
Attachments: SWGTA Briefing Note_100913.doc 

Is this what you are looking for? 

Robert Godhue 
Administrative Assistant to 
Michael Boll, 
Caroline J ageman and 
Susan H. Kennedy 
Corporate/Commercial Law Group 
Ontario Power Authority 

416-969-6058 
Robert.Godhue@powerauthority.on.ca 

1 



Procurement Issues: 

None. 

BRIEFING NOTE 

PRIVILEGED AND CONFIDENTIAL 
SOLICITOR AND CLIENT PRIVILEGE 

120 Adelaide Street West 
Suite 1600 

Toronto, Ontario MSH 1T1 

T 416-967-7474 
F 416-967·1947 

www.powerauthority.on.ca 

Original procurement was completed properly and OP A obligations under initial 
procurement/RFP were fully satisfied by the execution of the current SWGTA contract 
(This would not, however, prevent someone from commencing litigation for tactical 
reasons.) 

Ability for OPA to Unilaterally Terminate Contract: 

Not available. 

The OPA may terminate the contract only if there is a Supplier Event of Default 
TransCanada has not committed a Supplier Event of Default As such, no current basis 
on which to terminate contract. 

Damages for a contractual termination by OPA (which would be a contractual breach) 
estimated at approximately $1.4 billion. 

Ability for OPA to negotiate a Termination of the Contract: 

Legally possible. 

TransCanada would likely seek compensation for termination of contract. Negotiated 
cost to terminate unknown as this time but would be cheaper than the cost of an OPA 
contractual breach (both financially and reputationally). 

Options to Move Site (with TransCanada continuing as Supplier): 

• Use current contract and amend details of Contract Facility (this would be a 
major/material) Contract Facility Amendment and, would in substance, (i) be 
tantamount to a new contract and (ii) be tantamount to a sole source procurement 
of a new facility. 



• Negotiate a termination of existing contract and sole source procure TransCanada 
as the Supplier for the new site. This would be legally possible but would create 
procurement policy issues and could have other (for example, financial) 
implications, 

Prepared by 
Date 

Susan Kennedy, Director, Corporate/Connnercial Law Group 
September 13, 2010 

Ontario Power Authority 



Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

Tuesday, June 21, 2011 4:06 PM 
Michael Lyle 

Subject: TCE Matter- Aird & Berlis Memorandum .... 
Attachments: Memo re_ Termination of SWGTA Contract.DOCX 

Mike, 

This is the only document I can find that refers to the exclusion of any "special, indireCt, incidental, punitive, 
exemplary or consequential damages, including loss of profits ... , loss of use of property or claims of customers 
or contractors of the Parties for any such damages." 

I wasn't involved in briefing anyone outside the OPA, so I am unaware if the contents of this memorandum 
was shared with other decision-makers in whole or in summary form. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-S20-9788 (CELL) 
416-967-1947 (FAX) 

1 



AIRD & BERLIS LLP 
''! . 

.. M.!; MORAN.D U M, ._.,_._ 
. ; 

STRICTLY PRiVILEGED ANO.cbNFII)ENTiAL · 
•' - ,_ ' - ' . ""'' . - . 

TO: Ontario Power Authority (the "OPA") · · 

FROM: ·· Aird & Berlis LLP 

DATE: February 17, 2010 

RE: . Southwest GTA Clean Energy Supply Agreement dated as of October 9, 2009 between 

File#: 

TransCanada Energy Ltd. (the "Supplier") and the OPA (the "SW GTA Contract") in· 
respect of Oakville Generating Station (the "Facility"): Consequences of Termination 
byOPA 

103661- SWGTA Client #: 33770 - Ontario Power Authority 

I. Introduction 

The Supplier won the right to enter into the SW GTA Contract with the OPA following a competitive 
request-forcproposals ("RFP") procurement process carried on by the OPA: As part of that process, 
the winner of the RFP was required to enter into the form of SW GTA Contract without the possibility of 
amending or modifying any of the terms of that contract (other than those specific to the Facility, such 
as specifications and connection). 

Since the date of execution of the SW GTA Contract, the development of the Facility by the Supplier 
has faced significant local opposition. Furthermore, an explosion at a natural gas-fired plant located in 
Middletown, Connecticut on February 7, 2010, although in no way related to the Facility, has 
heightened concerns in Oakville. 

The OPA is currently exploring various options with respect to the SW GTA Contract. · This 
memorandum addresses issues related to potential termination of the SW GTA Contract by the OPA 

All capitalized terms herein have the same defined meanings as in the SW GTA Contract. 

II. Executive Summary 

The OPA can itself terminate the SW GTA Contract or rely on others to take certain steps that may 
result in its termination. 

The first option is for the OPA to terminate the SW GTA Contract of its own volition;· This would likely 
constitute a Buyer (i.e. OPA) Event of Default under the SW GTA Contract or a repudiation under 
general contract law. Express remedies in the case of a Buyer Event of Default are available to the 
Supplier, but those enumerated in the SW GTA Contract are not particulariy helpful to the Supplier. 

Remedies under general contract law would provide a more useful avenue for the Supplier. Under this 
route, the Supplier would be entitled to bring an action against the OPA for damages, including sunk 
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costs and expected future profits. These amounts could be estimated at between $1 and $.2 billion, 
assuming discount rates of 7% to 1 0% .. 

. However, any such remedies would be subject to an exclusionary clause contained in the SW GTA 
Contract. Section 14.1 provides that, notwithstanding any provision of the SW GTA Contract, neither 
Party will be liable for any "special, indirect, incidental, punitive, exemplary or consequential damages, 
including loss of profits ... , loss of use of property or claims of customers or contractors of the Parties 
for any such damages." 

If enforceable, this provision would severely limit the amounts for which OPA would be liable. However, 
recent case law raises serious issues about whether the OPA could rely on a court to apply Section 
14.1. In a situation where (a) the OPA may have difficulty justifying termination of the contract, and (b) 
the contract was not subject to negotiation due to the nature of the procurement process, the court may 
be less likely to uphold such a blanket exclusion. 

The OPA could terminate the SW GTA Contract if a delay of 24 months was occasioned by a Force 
Majeure, such as an act of the Ontario Government or the municipality of Oakville. Following such 24-
month period, the OPA would have the option of terminating the SW GTA Contract without liability. 

Force Majeure is defined as an act, etc. that prevents a Party from performing its obligations and that is 
beyond a. party's reasonable control. This inpludes an an "order, judgm,ent, legislation, ruling or 
direction" by a Governmental Authority, not caused by the OPA's fault or negligence, arid with respect 
to which the OPA must have used Commercially-Reasonable Efforts to oppose: · 

Formally, acts of the Ontario Government are beyond the control of the OPA. An issue is whether a 
court, in this situation, would distinguish between the OPA and the Ontario Government. If it did, the 
OPA would still have to show that it made Commercially Reasonable Efforts to prevent or remedy the 
Force Majeure. 

Even if such an act of the Ontario Government constituted Force Majeure, the question would arise 
whether the government's action constituted Discriminatory Action. Discriminatory Action is defined as 
a law, order-in-council or regulation, or direct or indirect amendment of the contract, without the 
agreement of the Supplier, by the Provincial Government or Legislature. If Discriminatory Action 
applied, the Supplier would be entitled to receive damages potentially amounting to sums similar to 
those available under the breach of contract scenario described above. 

If Oakville, rather than the Ontario Government, caused the Force Majeure, this would mean that such 
acts would not constitute Discriminatory. Action and the Discriminatory Action remedy set out above 
would not be available to the Supplier. 

Ill. Discussion 

a. Supplier's contractual remedies for breach by OPA 

This analysis is based on the assumption that OPA simply· tells the Supplier that the project is 
cancelled. For the purposes of this portion of the analysis, we have assumed that no event of force 
majeure is alleged and that there is nothing that might come within the definition of "Discriminatory 
Action" within the meaning of section 13.1 of the SW GTA Contract. 

If the OPA to terminate the SW GTA Contract of its own volition this would likely constitute a Buyer (i.e. 
OPA) Event of Default under section 10.3 of the SW GTA Contract and a repudiation of the contract 
under general contract law. Express remedies in the case of a Buyer Event of Default are available to 
the Supplier under section 1 0.4. However, such enumerated remedies provide that the Supplier may 
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set off payment dUe. to. the Buyer (of which. there are none) against amounts payable by the Buyer to 
the Supplier. Thus, sUch remedies.are not particularly helpful to. the Supplier. ·· 

Remedies under general· contract law would proVide a more useful avenue for the Supplier,, Under this 
route, the Supplier would be entitled to bring an action against the OPA for damages, including sunk 
costs and expected future profits: • ·• · · · ' · ' 

:<'--

Article 14, Liability and Indemnification; provides: 

14.1 Exclusion of Consequential Damages 
.... 

Notwithstanding anything contained herein to the contrary; neither Party will be liable under this 
Agreement or under any. cause of action relating to the subject matter of this Agreement for any 
special, indirect, incidental, punitive, exemplary or consequential damages, including loss of 
profits (save and except as provided in section 13.2), loss of use of any property or claims of 
customers or contractors of the Parties for any such damages 

On the assumption that the damages suffered by the Supplier by OPA's repudiation will c·onsist of two 
principal claims, viz., a claim to recover the sunk costs of the project up to the date of the repudiation 
and the present value of the net profits that would have been earned over the term of the SW GTA 
Contract-· the question then is how those claims would be dealt with in the light of the exclusion in 
section 14.1 

The OPA could argue that the language of section 14.1 is effective to deny the Supplier any claim for 
breach of contract. The exclusion with respect to "loss of profits~· would prevent a claim for the present 
value of the Supplier's future profits and the exclusion with respect to "special damages" could prevent 
a claim for the Supplier's sunk costs. 

The phrase "special damages" is not commonly used in cases of a breach of contract. It is more 
common to find the term "direct damages" used to describe the most easily established damages. In a 
case where, for example, a seller failed to deliver goods, the buyer's direct damages would be the 
difference between the contract price and the market price when the buyer went into the market to buy 
replacement goods. The term "special damages" is often encountered in torts cases and is there 
distinguished from general damages, e.g. damages for pain and suffering. A convenient way to 
distinguish special from general is that the former will generally be supported by receipts. 

Since a plain reading of section 14.1 could lead to the conclusion that, on OPA's repudiation of the 
Agreement, the Supplier gets nothing," it can be assumed that a judge might seek to find a basis for 
avoiding this result. This was arguably the outcome in a recent Supreme Court of Canada case. 

b. The Supreme Court's Decision in Tercon Contractors Ltd. v. British Columbia 
(Transportation and Highways), 2010 SCC 4 ("Tercon'1 [Feb 12, 2010]. 

The question in Tercon was the enforceability of a clause in a tender document purporting to limit the 
liability of the defendant province, in the circumstances. 

The facts of Tercon were that the B.C. Government, through the Minister of Transportation and 
Highways, sought, through a "Request for Expressions of Interest" (RFEI), to get expressions of 
interest for the design and construction of a highway in a remote area of the province. Six teams 
responded, including Tercon Contractors and one other, Brentwood. The province then changed its 
mind, undertook the design function itself and then issued an RFP. Only those contractors who had 
responded to the RFEI were entitled to bid under the RFP. In the result, the province awarded the 
contract to Brentwood, which company, by the date when the tender was submitted, had, by entering 
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into a joint venture with an unqualified company, become an unqualified bidder. Tercon Contractors 
immediately sued the province for breach of an undertaking to use only qualified bidders. 

In defending the action, the province relied on section 2.10 of the RFP which stated: 

2.10 ... Except as expressly and specifically permitted in the Instructions to Proponents, no 
Proponent shall have any claim for compensation of any kind whatsoever, as a result of 
participating in this RFP, and by submitting a Proposal each Proponent shall be deemed to have 
agreed that it has no claim. 

The trial judge upheld that the breach by the plaintiff was so egregious that the limitation of liability 
clause did not operate the protect the province. The British Columbia Court of Appeal allowed the 
province's appeal and held that the clause protected the province in the circumstances. 

On further appeal to the Supreme Court, the full court agreed that the doctrine of fundamental breach 
should be discarded. The court, both majority and minority, further agreed with Binnie J. who said: 
(paras 122, 123): 

[122] The first issue, of course, is whether as a matter of interpretation the exclusion clause 
even applies to the circumstances established in evidence. This will depend on the Court's 
assessment of the intention of the parties as expressed in the contract. If the exclusion clause 
does not apply, there is obviously no need to proceed further with this analysis. If the exclusion 
clause applies, the second issue is whether the exclusion clause was unconscionable afthe 
time the contract was made, "as might arise from situations of unequal bargaining power 
between the parties" (Hunter, at p. 462). This second issue has to do with contract formation, 
not breach. 

[123] If the exclusion clause is held to be valid and applicable, the Court may undertake a 
thiq:l enquiry, namely whether the Court should nevertheless refuse to enforce the valid 
exclusion clause because of the existence of an overriding public policy, proof of which lies on 
the party seeking to avoid enforcement of the clause, that outweighs the very strong public 
interest in the enforcement of contracts. 

The disagreement between the majority and minority centered on the meaning of the phrase, "as a · 
result of participating in this RFP" in section 2.1 0. In Cromwell J.'s view, what the province did (in 
accepting a bid from a non-compliant bidder) took the process outside the scope of the clause. 
Cromwell J. said: (para. 74) 

[74] I turn to the text of the clause which the Province inserted in its RFP. It addresses 
claims that result from "participating in this RFP". As noted, the limitation on who· could 
participate in this RFP was one of its premises. These words must, therefore, be read in light of 
the limit on who was eligible to participate in this RFP. As noted earlier, both the ministerial 
approval and the text of the RFP itself were unequivocal: only the six proponents qualified 
through the earlier RFEI process were eligible and proposals received from any other party 
would not be considered. Thus, central to "participating in this RFP" was participating in a 
contest among those eligible to participate. A process involving other bidders, as the trial judge 
found the process followed by the Province to be, is not the process called for by "this RFP" and 
being part of that other process is not in any meaningful sense "participating in this RFP". 

Cromwell J. emphasized throughout his reasons that the province had behaved badly. He adopted the 
view of the trial judge that the breach had been egregious (para. 6) and that the conduct (para. 78) " ... 
of the Province in this case strikes at the heart of the integrity and business efficacy of the tendering 
process". 
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The minority adopted the point of view of the British Columbia Court of Appeal· and held that the 
limitation of liability clause applied in the circumstances. Nevertheless, with respect to the third inquiry 
that Binnie J. outlined; he said, (para,. 82): ' , 

Rather, the principle is that a court has no discretion to refuse to enforce a valid and 
applicable contractual exclusion clause unless, the plaintiff (here the-.< appellanLTercon 
Contractors)· can· point too some p'aramount ·consideration ·of public policy sufficient to override 

. the public interest iri• freedom oU:ontact and defeat what would otherwise be. the .contractual 
. rights of the parties .... 

c. Application of Decision in Tercoil to SW GTA Contract 

Tercon can be read as standing for the proposition that a court, faced with a limitati.on of liability clause 
that purports to limit the liability of a potential defendant too much, will find a way to limit its scope. The 
Supplier under the SW GTA Contract can make a very strong claim to be paid its costs that are now to 
be thrown away. If the clause were interpreted to deny the Supplier the recovery of those costs, a court 
might be moved to hold that it Should not be carried so far. Various arguments can be made to support 
the Supplier's claim to its costs thrown away: a claim for such costs would be a claim for its "direct 
costs", i.e., the head of damages that would be normal in a case of breach of contract, not, as has been 
mentioned, a claim for special damages in tort. In other words, the language of section 14.1 of the SW 
GTA Contract may not limit the Supplier's claim for its costs; i.e., its direct costs, thrown away. 

The second concern over the decision in Tercon arises from the admission by both the majority and the 
minority that egregious conduct or public policy might limit the scope of a limitation of liability clause. 
Until this case, there were very few examples of decisions cutting back or limiting a clause like section 
14.1 on the ground that the defendant's conduct was very bad. It had been assumed in Canada that a 
party guilty of fraud might be unable to rely on an exemption clause. This position had been taken in a 
Delaware case, ABRY Partners v. F&W Acquisition, LLC, 891 A.2d 1032 (Del. Ch. 2006), and it would 
not be surprising if a Canadian court had followed it. 

While there is no suggestion that either OPA or the government would engage in fraud or any bad 
conduct with respect to the termination of the SW GTA Contract, it is not obvious that bad conduct by a 
defendant necessarily means that a limitation of liability clause is ineffective. 

The "public policy" exception to the general enforceability of a limitation of liability clause, is even more 
worrying as the court does not explain just what public policy is or might be engaged in Tercon. 

Without engaging in an exhaustive analysis of the cases on construction tendering, it can be said that it 
is not obvious that what the province did in Tercon was contrary to public policy-or at least so contrary 
to public policy that the protection the province reasonably thought that it had should be stripped away. 

In the case facing OPA or the Ontario government, the question would be whether a deliberate breach 
of a contract would be regarded by the courts are so egregious as to justify stripping away the 
protection of section 14.1. 

A factor present in both Tercon and this case is that the parties are experienced entities, able, one 
would have thought, to be held to the terms of the contracts they make, whether or not they were 
offered the agreements on a take-it-or-leave-it basis. 
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d. Conclusions re: Potential Liability 

With two important qualifications, the plain words of section 14.1 support an argument that, on a breach 
by OPA, the Supplier has no claim to compensation; all its claims being excluded by the plain language 
of the section. · 

The first qualification is that the Supplier will be seen by the court to have a very good claim to some 
compensation, if only to reimbursement for the. costs it will have been forced to throw away. A court 
which considers that one party has been hard done by will ofteri be moved to provide it with some relief 
and section 14.1 might not be effective in this situation. 

The second qualification is the scope given to public policy in Tercon. A court moved, like the trial 
judge and the majority in the Supreme Court, by the enormity of what a defendant has done may simply 
say that .it would violate public policy to enforce such a clause. 

e. Discriminatory Action 

A Discriminatory Action is defined in Section 13.1(a) of the SW GTA Contract to occur if: 

(i) the Legislative Assembly of Ontario causes to come into force any statute that was 
introduced as a government bill in the Legislative Assembly of Ontario or causes .to come into 
force.or makes any order-in-council or regulation fir!lt having legal effeCt 011 or after the date of 
the submission of the Proposal in response to the RFP: or . 

(ii) the Legislative Assembly of Ontario directly or i~directly amends this Agreement without tlie 
agreement of the Supplier. . · 

A Discriminatory Action will not occur if Laws and Regulations of general application are enacted. 
However, please note the memorandum dated July 7, 2009, provided to the OPA, a copy of which is 
attached, that shows that in certain circumstances a law of general application can be interpreted as 
being a law of specific application. 

The strict wording of the SW GTA Contract requires for Discriminatory Action that the Legislative 
Assembly of Ontario enacts a statute or the government of Ontario enacts an order-in-council or 
regulation. As such, a Ministerial Direction to simply repudiate the SW GT A Contract would not likely 
qualify under that definition. Also according to the strict wording of the provisions, a repudiation of the 
SW GT A Contract would not be an amendment of it, as none of the provisions would be altered. 

However, there remains some risk that a court may find that the Ontario government indirectly 
"amended" the SW GTA contract by way of Ministerial Direction by causing the OPA to repudiate it, in 
particular in light of the exception in the exclusion clause of Section 14. 1 

While it may be that the strict wording of the agreement may govern, courts are inclined to provide 
remedies to parties who have suffered damages. In the event that the courts were to find that a 
Discriminatory Action occurred, then Section 13.2 of the SW GTA Contract would apply. This section 
states: 

13.2 If a Discriminatory Action occurs, the Supplier shall have the right to obtain, without 
duplication, compensation (the "Discriminatory Action Compensation") from the Buyer for: 

(a) the amount of the increase in the costs that the Supplier would reasonably be expected to 
incur in respect of Contracted Facility Operation as a result of the occurrence of such 
Discriminatory Action, commencing on the first day of the first Calendar month following the 
date of the Discriminatory Action and ending at the expiry of the Term, but excluding the portion 
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. of any costs. charged by a Person who does not deal fit Nm's L~ngth with the Supplier that is in 
excess of tbe c::o.stsJhat would haVE!_be.en ch<~rged had sucl:! Person been .at Arm's Length with 

. the Supplier; and. ,_·, ·. ' ,_, · 

(b) the amount by which (i) th~ net present.valye otthenet revenues frC,.~ ih·~·EI9c:tricity and 
Related Products in respect of Contracted Facility Operation that are forecast to be earned by 
the Supplier during the period of time commencing on the .first day o.t the .. fi.~stcalendar month 
following the date of the discriminatory Action and ending at the expiry of the Term, exceeds (ii) 
the net present value of the net revenues from the Electricity and Related Products in respect of 
Contracted Facility Operation that are forecast to be earned by the Supplier during the period of 
time commencing on the .first day of. the first calendar month following· the date cif the 
Discriminatory Action. and ending on the expiry of the Term, taking into account the occurrence 
of the Discriminatory Action and any actions that the Supplier should reasonably be expected to 
take to mitigate the effect of the Discriminatory Action, such as by mitigating operating expenses 
and normal capital expenditures of the business of the generation and delivery of the Electricity 
and Related Products iri respect of contracted Facility Operation.. ·· 

.. ,.. . '' .. <:-··: - '-. 

In essence, if it is found that there is a Discriminatory Action then the SW GTA Contract provides that 
the Supplier can recover its lost profits and any increase in costs that it will suffer as a result of the 
Discriminatory Action. This would be very similar to the damages available in contract for a repudiation . 

. ';-

f. Force Majeure Effects and Definitions - OPA may terminate due to Force Majeure 
after 24 Months if OPA uses Commercially Reasonable Efforts to oppose the 
Ministerial Directive. 

Section 11.1 of the SW GT A Contract sets out the effects of invoking Force Majeure: 

... 11.1 (h) If, by reason of Force Majeure,. the COD is delayed by more than twenty-four (24) 
months after the original Milestone Date for attaining Commercial Operation of the Facility (prior 
to any extension pursuant to Section 11.1(f)), then notwithstanding anything in this Agreement 
to the contrary, either Party may terminate this Agreement upon notice to the other Party without 
any costs or payments of any kind to either Party, and all security shall be returned forthwith. 

Force Majeure is defined in Section 11.3 as: 

"any act, event cause or condition that prevents a Party from performing its obligations (other 
than payment obligations) hereunder, and that is beyond the affected Party's reasonable 
control". 

Sections 11.3(g) and 11.3(h) further stipulate that Force Majeure includes: 

(g) an order, judgment, legislation, ruling or direction by Governmental Authorities restraining a 
Party, provided that the affected Party has not applied for or assisted in the application for and 
has used Commercially Reasonable Efforts to oppose said order, judgment, legislation, ruling or 
direction. 

11.3(h) any inability to obtain, or to secure the renewal or amendment of, any permit, certificate, 
impact assessment, licence or approval of any Governmental Authority or Transmitter required 
to pei'form or comply with any obligation under this Agreement, unless the revocation or 
modification of any such necessary permit, certificate, impact assessment, licence or approval 
was caused by the violation of the terms thereof ·or consented to by the Party invoking Force 
Majeure; 

Commercially Reasonable Efforts are defined as meaning: 
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"efforts which are designed to enable a Party, directly or indirectly, to satisfy a condition to, or 
otherwise assist in the consummation of, the transactions contemplated by this Agreement and 
which do not require the performing Party to expend any funds or assume liabilities, other than 
expenditures and liabilities which are reasonable in nature and amount in the context of the 
transactions contemplated by this Agreement." 

g. Exclusions to Force Majeure 

The OPA may not invoke Force Majeure under the SW GTA Contract in the following circumstances: 

1) if the OPA has caused the Force Majeure by its own fault or negligence (s. 11.2(a)); and 

2) if and to the extent the OPA has not used Commercially Reasonable Efforts to remedy or remove 
the Force Majeure. · 

h. OPA may only rely on Force Majeure to terminate SW GTA Contract if it actively 
opposes cancellation of contract by Ministerial Directive. 

Given the exclusions to the Force Majeure definition, it would be necessary for the OPA to actively 
oppose any Ministerial Directive if the OPA were seeking to cancel the SW GTA Contract as a result of 
Force Majeure. The OPA must not have applied for or assisted in the application for the Ministerial 
Directive ... The OPA further is req!Jinod by th19 SW GTA Contract to actively oppose the Ministerial 
Directi~e. using CommerCiallY Re:asonable Efforts. While Commercially Re~spnaple Efforts require 
some effort, they do not require that the OPA expend funds or assume liabilities in order to oppose the 
Ministerial Directive. · 

The SW GTA Contract is silent as to whether the opposition to any Ministerial Directive would need to 
be public, however, although it would be necessary to provide to the Supplier a copy of any active 
opposition to avoid litigation on the Force Majeure point. · 

i. OPA may rely on Force Majeure to terminate SW GTA Contract if a Third Party 
denies it relevant permits without actively opposing such denial of permits (but it 
cannot consent thereto). 

It is an open question whether the OPA would be considered equivalent to the Ministry if a Provincial 
permit were denied. The Supplier may raise arguments thatthe OPA and the Ontario Ministry are so 
closely related that they should be treated as a single entity for the ·purposes of relying on Force 
Majeure to cancel the contract. There may be other administrative law issues that are raised if an 
Ontario Ministry were to deny a permit, rather than the arms-length actions of a third party. Our advice 
is to assume that it is necessary that a third party block the issuance of a permit to ensure that 
section11.3(h) is available to the OPA. 

If a third party were to deny issuance of a permit necessary for the Facility to reach COD, there are no 
requirements that the .OPA actively oppose such denial. The only requirement under the SW GTA 
Contract is that the OPA not consent to such denial of the permit. 

j. Quantum of Potential Damages 

In the case that s. 14.1 is not effective, and a Force Majeure claim is not available, the OPA would be 
liable to the Supplier for all of its damages, including its sunk costs to date and loss of future profits. 

An estimate of the magnitude of the damages can be made by calculating the net present value of the 
Net Revenue Requirement of the SW GTA Contract, which is equal to $17,277/MW/Month, times 900 
MW (equal roughly to $15.5 million per month). Assuming a reasonable discount rate (7%-10%), the 
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net present value of this amount is roughly equal to $1-$2 billion, and accounts for the potential lost 
revenue for Electricity and Related Products. This amount should also approximate the capital costs of 
the project with an internal rate of return. 

The Supplier will be required to mitigate their damages, but it is difficult to see how in the current 
climate for gas-fired generation that they would be able to obtain a similar investment. 

The precise figures for lost profit and damages are difficult to calculate precisely, but the numbers 
above should give an indication of the magnitude of the potential claim. In particular, the figure cited 
above does not take into consideration actual sunk costs, any extra revenues over the revenue floor 
provided by the Net Revenue Requirements, or any value for the lost capital asset that would remain at 
the end of the Term of the SW GTA Contract, all of which would increase the potential liability. It 
likewise does not estimate the Supplier's rate of return on its lost revenue stream, which could lower 
the potential liability, or any form of mitigation of damages in the form of alternate investments. If a 
more detailed estimate of damages is required, it will be necessary to retain an expert in damages 
quantification and valuation. 

6374668.4 



Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Wednesday, July 13, 2011 8:20 PM 
Michael Killeavy 

Subject: TCE 
Attachments: TCEsettlement.docx 

See attached. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Terms 

This Summary sets out the terms on which the Parties have agreed to work together to resolve issues 

arising from the Minister of Energy's announcement that the Oakville Generating Station ("OGS"l would 

not proceed and the subsequent negotiations between OPA:S and TCE to reach a mutual agreement on 

the termination tAe PreviAee's termiAatieA of the South West GTA Clean Energy Supply Contract ("CES 

Contract") for the Oakville Generating Station {"OGS"}. 

Arbitration 

In the event that all of the definitive agreements contemplated between Ontario Power Generation 

("OPG") and TCE in Schedules A, B 9f-and Care not fully executed and delivered on or before September 

1, 2011, then matters the matter of the reasonable damages which TCE is to be awarded as a result of 

the cancellation of the OGS project shall be determined by binding arbitration. 



Crystal Pritchard 

From: 
Sent: 
To: 

Michael Lyle 
Wedr:~esday, July 13, 2011 9:39PM 
Michael Killeavy 

Subject: Re: TCE 

Agreed 

From: Michael Killeavy 
Sent: Wednesday, July 13, 2011 09:38 PM 
To: Michael Lyle 
Subject: Re: TCE 

This looks good to me. I want to brief Osler before sending this. I think they need the context. Are you alright with this 
approach? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Michael Lyle 
Sent: Wednesday, July 13, 2011 08:20 PM 
To: Michael Killeavy 
Subject: TCE 

See attached. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 41 6-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

• 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain infonnation that is privileged, confidentiBI 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
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any files transmitted with it is strictly prohibited. If yo~ have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: Nimi Visram . . , . . . . 
Sent: 
To: 

Thursday, July 14,2011 2:39PM 
Michael Lyle 

Cc: NimiVisram 
Subject: FW: TCE Potential Litigation 

Mike, this dropped of my radar last week when finalizing the board material. 

We have the information extracted from emails. Attached is thehyperlink. Please let me know if you need a further 
search done. 

F:\OPA FILE SHARING\legal. Regulatorv & Aboriginal Affairs\Legai\New Folder 

Nimi 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
~ Please consider your environmental responsibility before printing this email. 

From: Paul Schofield 
Sent: June 29, 2011 12:37 PM 
To: Nimi Visram 
Subject: RE: TCE Potential Litigation 

I started to extract individual mails for you from the pst files. In the same location there will be a folder for each user as 1 
extract them .... 

From: Nimi Visram 
Sent: Wednesday, June 29, 2011 10:22 AM 
To: Paul Schofield 
Subject: RE: TCE Potential Litigation 

Thank you Paul. Not sure what I'm doing wrong, but each folder I open is blank. Can I call you about how to do this. 

thnx 

Nimi Visram I Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
Jl Please consider your environmental responsibility before printing this email. 

From: Paul Schofield 
Sent: June 29, 201110:05 AM 
To: Nimi Visram 
Subject: RE: TCE Potential Litigation 

Ok, they are there for you. 

They are .pst files, basically a filtered backup of the users mailbox. You can open them in. outlook, click on file, then 
select open, then choose Outlook Data File then select the .PST file you want to open and click ok. It will then appear as 
Personal Folders in the Mail Folders window in Outlook. The users folder structure has been preserved, so when you 
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expand the Personal Folders you will have to click on some of the subfolders to access all the messages. Sent items and 
Deleted items are also there and a good place to look. 

1 still have the original extracts I did if we need to search on any other keywords. 

Paul 

From: Nimi Visram 
Sent: Wednesday, June 29, 2011 9:58AM 
To: Paul Schofield 
Subject: RE: TCE Potential Litigation 

If you put them on the F drive -link attached, I'll pull them from there. Are they specific instructions on how to read 

these files? 

F:\OPA FILE SHARING\ legal. Regulatory & Aboriginal Affairs\Legai\New Folder 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs 1 Ontario Power Authbrity 
~ Please consider your environmental responsibility before printing this email. 

From: Paul Schofield 
Sent: June 29, 2011 9:50AM 
To: Nimi Visram; Tim Aliev 
Subject: RE: TCE Potential Litigation 

HiNimi, 

I have some PST files with data that matches the filters for you. Is there anywhere specific you would like me to put 
them? 

Paul 

From: Nimi Visram 
Sent: Wednesday, June 29, 2011 9:35AM 
To: Paul Schofield; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Following up -do you have any update on this? 

Nim\ Visram I Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
Jl Please consider your environmental responsibility before printing this email. 

From: Paul Schofield 
Sent: June 17, 2011 8:30AM 
To: Nimi Visram; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Hi Nimi, 

I should have the new results ready for you by the end of day on Monday. 

Paul 
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From: Nimi Visram 
Sent: Friday, June 17, 2011 7:52AM 
To: Tim Aliev · 
Cc: Paul Schofield 
Subject: Re: TCE Potential Litigation 

Good morning Tim, 

No I have not seen the info from the email request sent to Paul on Monday- Paul- unless you've sent the search results 
directly to Mike Lyle. 

Thnx 
Nimi 
Reply sent from Blackberry 

From: Tim Aliev 
Sent: Thursday, June 16, 201111:55 PM 
To: Nimi Visram 
Cc: Paul Schofield 
Subject: RE: TCEPotential Litigation 

HiNimi, 
Have we provided all the information that you were looking for? Just following up to see if this work item can be closed. 
Thank you, 
Tim 

From: Nimi Visram 
Sent: June 7, 2011 3:20 PM 
To: Michael Lyle; Paul Schofield 
Cc: Tim Aliev; Aaron Cheng; Nimi Visram 
Subject: RE: TCE Potential Litigation 

Thank you Paul. 

Mike: please advise if you would like to review all the emails or if you'd like Paul to sort the emails by specific filters­
please advise what filters you would like the emails to be sorted by. 

Nimi Visral)l 1 Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,J; please consider the environment before printing this email 

From: Paul Schofield 
Sent: June 7, 2011 3:14PM 
To: Nimi Visram; nm Aliev 
Cc: Aaron Cheng; Michael Lyle 
Subject: RE: TCE Potential Litigation 

Hi Nimi, 

I have an extract of each users mailbox covering 22/09/2010-8/10/2010, I haven't applied any filters at this point, so 
all mail from that period is captured. 
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Regards, 
Paul 

From: Nimi Visram 
Sent: Monday, May 30, 201112:39 PM 
To: Nimi Visram; Tim Aliev 
Cc: Paul Schofield; Aaron Cheng; Michael Lyle 
Subject: RE: TCE Potential Litigation 

Please also include Susan Kennedy 

Nimi Visram 1 Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,}; please consider the environment before printjng this email 

From: Nimi Visram 
Sent: May 30, 201112:13 PM 
To: Tim Aliev 
Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram 
Subject: RE: TCE Potential Litigation 

Hello Tim, 

OPA Staff em ails for review of any material (in subject line or as subject of email) that relate to TCE that should be 
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA. 

Deborah Langelaan 
Michael Killeavy 
JoAnne Butler 
Amir Shalaby 

Also include : 
Craig.Maclennan@ontario.ca 

I will get back to you with another list to search that includes TransCana·da. 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,.t; please consider the environment before printing this email 

From: Tim Aliev 
Sent: May 30, 2011 9:05 AM 
To: Nimi Visram 
Cc: Paul Schofield; Aaron Cheng 
Subject: FVIJ: TCE Potential Litigation 

Hi Nimi, 
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week- Paul 
Schofield is Greg's backup and he will be able to assist you. 

Thanks, 
Tim 
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From: Aaron Cheng 
Sent: May 26, 201110:14 AM 
To: Nimi Visram · 
Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted- thanks. Tim Aliev will forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: FW: TCE Potential Litigation 

Good morning Aaron, 

Further to Mike Lyle's email below on May 10'•, 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010Jnclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Visram 1 Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,.t, please consider the environment before printing this email 

· From: Michael Lyle 
Sent: May 10, 2011 1:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e~mail message 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

David, 

Michael Killeavy 
Friday, July 15, 2011 1:08PM 
'David.Livingston@infrastructureontario.ca' . 
Colin Andersen; JoAnne Buller; Michael Lyle 
TCE l\llatter- Background Briefing .... 
Briefing_for_ Govt_2011 0715.pptx 

High 

Attached please find our briefing materials for next Tuesday afternoon's briefing. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Southwest Greater Toronto Area (SW GTA) Supply 

• Need for generation identified in OPA's proposed 
Integrated Power System Plan (IPSP) submitted to OEB 
in August 2007 

• GTA has experienced robust growth and generation in 
the area continues to be significantly less than the GTA 
load 

• Has resulted in heavy reliance on the- Transrmi.~ston < . 

System and the ability of existing infrastructu,r;e:rt<@),1ser:Wrice 
this area 

• Expected to fall short by 2015 or'sooner > · 

Privileged and Confidential - Prepared in Contemplation of Litigation 

ONTARIOtl 
. . POWERAU'I!HORITY L! 2 



· .... · ... , .. 

Southwest Greater Toronto Area (SW GT~):·s&~,~~ly. 

• In addition to aggressive conservation efforts the QJ=?A . · 
has identified the need for new electricity generation in 
this area 

• New electricity generation will: 
- Support coal-fired generation replacement by 2014 

- Provide system supply adequacy 
• 1; 

- Address reliability issues such as local supply and voltage 
support 

- Defer Transmission needs in the Western GTA · · . · 

:<, :,·; \ ";<. ·.: ,_: 

Privileged and Confidential - Prepared in Contemplation of Litigation 
ONTA.:R .. l.,o. · ~· 
POWERAUT:HORITY 

~ 
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OPA Procurement Process - Ministry Di,rective 

• Ministry of Energy issued Directive to OPA in August 
2008 to: 

4 

- Competitively procure 

- Combined-cycle, natural gas-fired electricity generation 
facility 

- Rated capacity up to -850 MW 

- In-service date not later than December 31, 2013 

- Connected to the 230 kV Transmission System corridor 
between the Oakville Transformer Station in Oakville to the 
Man by Transformer Station in Etobicoke 

- Not to be located at the former Lakeview Generating 
Station site in. Mississauga · 

Privileged and Confidential - Prepared in Contemplation of Litigation 
ONTARIO' 
POWERAUTHORITY lf 



OPA Procurement Process - RFQ & RFP 

1. Request for Qualifications 
- Released October 2008 

- 9 Qualification Submissionswere received 

- Short-list of 4 Qualified Applicants representing 7 
proposed projects resulted 

2. Request for Proposals 
- Released February 2009 

- 4 Proposals from 4 Proponents were received 

- Proposals evaluated on Completeness; Mandatory 
Requirements; Rated Criteria and Economic Bid 

- Project with lowest Adjusted Evaluated Cost selected 

,' 

s ONTARIOtl 
Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY {_,! 



Procurement Process - Contract 

• SW GTA Contract based on Clean Energy Supply (CES) 
Contract 
- 20 year term 

- Contract-for-Differences based on Deemed Dispatch logic: 
• Generator guaranteed Net Revenue Requirement (NRR) 

• Market Revenues< NRR =Payment from OPA · 

• Market Revenues> NRR =Payment from Generator 

• TransCanada Energy Ltd. ("TCE") was the succeful 
proponent in the RFP and was awarded SW GTA CES 
Contract on October 2009 · 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Opposition to Gas-Fired Generation 

• Procurement process fraught with local oppdsitibll 
• Town of Oakville passed several by-laws: .":·L: · .... 

• '·' ' •· • ;·',.,_0 , L',; .. .: ;i, :,,,'' 

7 

- Interim control of power generation facilities on certain lclJil,d$. in 
the Town of Oakville (2009-065) · · · - -- . ~ · .. -.- .. - ·,r, .. -

- Town of Oakville Official PlanLivable Oakville{2009""tf2y: 

- Health Protection and Air Quality By-law (201 0-035) 

- Amendment to the Official Plan of the OakvillePiannin~rArea"·-
(Power Generation Facilities) (201 0-151) 

- Amend the Comprehensive Zoning By-law 1984-63 to make 
modifications for power generation facilities (201 0-152) 

- Amend the North Oakville Zoning By-law 2009-1'89 to make 
modifications for power generation facilities (201 0-153) 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Opposition to Gas-Fired Generation 

• Town of Oakville rejected TCE's: 
- Site plan application 

- Application for minor variances 

• Mississauga Mayor Hazel McCallion publically opposed 
project 

• Liberal MPP Kevin Flynn publically opposed project 

• C4CA (Citizens For Clean Air) is a non-profit Oakville 
organization opposed to locating power plants close·to 
homes and schools. Frank Clegg is the Chairman and 
Director and former President of Microsoft Canada 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Government Cancellation 
:.•.: 

' 

• October 7, 2010 Energy Minister Brad Duguid, along 
with Oakville Liberal MPP Kevin Flynn, announced the 
Oakville power plant was not moving forward: 

.. , ... 

. ~.. . .. .-/;:;· 

• OPA provided TCE with letter, dated 7 October20'1;0', ' 
that stated "The OPA will not proceed with the Contract. 
As a result of this, the OPA acknowledges that you are 
entitlfJd to your reasonable damages .from the .OPA, 
including the anticipated financial value of the. :Qamtr:aeL" 

• OPA Contract contains an Exclusion of ConseqUe~ti·al· 
Damages clause (including loss of profits) 

:,:. 

Privileged and Confidential -Prepared in Contemplation of Litigation 
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Termination Negotiations 

• Subsequent to the announcement of the cancellation of 
the Oakville GS projectthe OPA and TCE entered into 
negotiation to terminate the contract on mutually 
acceptable terms. 

• These discussions began in October 2011 and continued 
until April 2011. 

• All these discussions we on a confidential and without 
prejudice basis. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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·, 

':-l 

TCE Initial Concerns 

• TCE identified 3 immediate concerns: 
1. . Canadian Securities Administrators (CSA) disclosure 

requires TCE to report a write down on the project if out­
of-pocket costs not resolved by year-end (-$37' M:M}.;" .: 

2. Handling ofMitsubishi (MPS Canada, lnc.}gas>tl.:lr~iAe 
order ($21 0 MM) 

3. Financial value of OGS 

• TCE met with Premier's Office and advised that Ontario 
has other generation needs; TGE is a good count~rp9rty; 
and asked TCE to be patient and not sue imme(:Hat~l;y, 

•'·'·} ,,·;: ... :::,_ .,, .. , 'l·-. 
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C<lnfidentiality Agreement 

• All OPA and TCE discussions related to the term.ination 
of the contract have occurred on a "without wrejudice" 
basis. 

• Oct. Sth OPA and TCE entered into Confidentiality 
Agreement to ensure certain communications remain 
confidential, without prejudice and subject to settlement 
privilege. 

• This agreement has a term of five years. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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MOU 

• "'fCE's Treasury Department needed documentatranJ~Fom:' · 
the OPA stating there was a replacement-project to 
which the OGS's out-of-pocket costsrcould·;be::app'lied to 
avoid having to write them off at year-end 

• · MOU executed December 21, 2010 .. : 
-·Potential Project site identified for Cambridge 

;- ...... 
•::.,., 
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- Potential Project will utilize the gas turbines sourcecFfor 
OGS 

- OPA & TCE agree to work together in good faith-to 
negotiate a Definitive Agreement for the Potential ·Hrqject~ 

- Potential Projectto be gas-fired peakJng:;g,eneraUQO;~~J@JJ#~t;.;,.,;,,;,\·· 
- Expired June 30, 2011 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Replacement Project 

• It was determined that the replacement project would be a 
gas-fired peaking generation (i.e. simple cycle) plant with a 
contract capacity of 400 - 450 MW 

• TCE owns a site in Cambridge (Eagle St.) but close to 
schools and residential areas 

• TCE identified the Boxwood Industrial Park in Cambridge as 
its preferred site 

• TCE has had preliminary discussions with the City ·of 
Cambridge and they seem to be a willing host 

• C4CA has commenced a letter writing campaign' against the 
replacement project 

• The 2 Mitsubishi M501 GAC gas turbines purcha:se'd for · 

14 OGS will ~ .. :~,~::~::.~.~::.~h:..~:.~.~~:.:.:nt pro§!r~t 



Replacement Project Negotiations 

• Negotiations focused on the following issues: 
- Capital costs of Replacement Project 

- Financial value of OGS 

·_ Disposition of Mitsubishi gas turbines 

' 
.\<: -.. · 

.,: , .. 

- Proper allocation of project risk, i.e., who bears the 
approvals and permitting risk for the Replacement Project. 

• The negotiations were premised on the financial value of 
OGS being "built" into the return that TCE would get from 
the Replacement Project. · · ·· · · ·· 

<'f },• ·· .• ~.j .,· •.•••. -.-·. 
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OPA Analysis 

• OPA undertook a detailed analysis of the RepiC!cement 
Project. 

• Third party technical and financial consultants were hired 
to support this effort. 

• The OPA believes that TCE's projected capital 
expenditure for the Replacement Project is far too high. 

• TCE estimated that the CAPEX was on the order of $540 
• . ·K·~ . 

million~ Our estimate is $375 million. 

16 ONTAJRIO~·· . 
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Fundamental Disagreement - Value of oG:~ ·.· 

• TCE has claimed that the financial value of the Q.GS.l .. 
. ,• ' ,' . ·- •',"•-" . 

contract is $500 million. 

• TCE presented a project pro forma for the OGS.;,btd:.,,i:tn:t(:} 
'·· ' _. ' -· . . 

the SWGTA RFP. "' . 

• The model shows a NPV of after-tax cash flows of $503 
million. o: . 

• It also shows a discount rate of 5.25% for discounting 
·the cash flows - TCE's purported unlevered cost;,,of:·'L1 

equity. ~ 
ON,., .... ,. 

17 . · .. IMII$' I,., 
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Residual Value of the OGS 

• The $503 million NPV is calculated over the thirty year 
life of the project, whereas the contract has a 20-year 
term. 

• Cash flows over the term of the contract amount to $262 
million. Almost half of the claimed value of OGS comes 
from a very speculative residual value. 

· • TCE maintains that the residual value of the OGS after 

.· 18 

the expiry of the term was high because it would get a 
replacement contract. We disagree with this assertion. 

'ONTARIO I 
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TCE Current Position on OGS Financial Vil;~,~:~\h~q'i.. · 

• In February 2011 TCE revised its initial position on the 
residual value of the OGS. 

• It stated that the residual cash flows ought to be ·· · ·· .: 
discounted at 8o/o, which would yield a OGS NPV of 
$385 million and not the earlier claimed $503 million. 

• Our ~independent expert believed that the NPV of6GS1 

could be on the order of $100 million. Given the · •. · ·., 
problems in developing OGS the value is likely much 
lower ··.; .. ··.· ,.,/':· . ",1. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Ministry of Energy Directive 

• OPA has worked closely with Ministry of Energy on the 
drafting of a Directive to authorize negotiations with TCE 
for the replacement project 

• OPA requires a Directive to enter into the Definitive 
Agreement 

• Ministry wants the Directive to be silent on including the 
financial value of the OGS Contract into the revenue 
requirement for the replacement project 

• Directive remains outstanding 

Privileged and Confidential ~ Prepared in Contemplation of Litigation 
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Settlement Proposals 

• March 1 Qth OPA received TCE's Potential Project Pricing 
and Terms Proposal 
- Commercial parameters for the proposed peaking plant 

along with proposed revisions to the peaking contract 

• TCE proposing to pass through majority of risk to Ontario 
ratepayer ··· ·· 

• OPA retained Financial Consultant to assist with due 
diligence of TCE's Proposal 

• March 28th OPA made a counter-proposal to TCE 

• April 6th TCE rejected OPA's counter-proposal. 
• •'r" 

''··· 
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Settlement Proposals 

• April 21st OPA made Government-instructed Second 
Counter-Proposal 

• April 29th TCE rejected OPA's Government-instructed · 
Second Counter-Proposal 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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>: 

Comparison of Settlement Proposals 

23 

$16,900fMW-month 

Unknown 

20 Years+ 
Option for 10-Year 

Extension 

450MW 

Lump Sum Payment of 
$37mm 

Payment in addition to the 
NRR 

', 

$540mm 

little Visibility 

Asslstanca/ProtecUon from 
· mitigating Planning Act 

' approvals risk 

$12,500/MW-monlh 

Assum~~! :_5~ -~~~.~~!Equity, 

25Years 

SOOMW 

Amortize over 25 years- no 
retums 

. 

Payment in addition to the 
NRR 

$400mm 

Reasonable 

We would approach 
Govemment,to provide 
Planning ACt approvals 

exemptrorL 

$14,922/MW-month I Unkriown 

TCE claimed •unleveraged' Unknown discount rate of 5.25% 

20Years + 
25Years Option for 10-Year 

Extension 

481 MW 450MW 

Amortize over 2S years - no I 
retums 

Unknown 

Payment in addition to the NRR I Unknown 

$475mm 

Reasonable 

We have assumed In second 

I 
We believe that TCE obtains all their value In the flrst20 years. 10 Year Opttori is a "nice to have" 
sweetener. Pree<edent for25-year contract- Portlands Energy Centre has option for addJUonal five 
years on the 20-year term. 

I L TEP illdlcat~s need forpeakl~g generation In KWCG; need at least 450 ·MW of summer peaking 
c:apaclty, Ave~ge of 500 r.IJW provides addiUonal system flexibility and reduces NRR on per MWbasls 

"'-'' t:', .i,· 

I$37MM to be audited by Ministry of Flnar\ce for substantiation and reasonableness· 

I Precedent:::. P6rttan·d~ Energy cen!re, Halton Hms;··a~d NYR Pe&ldng Pia~;, Paid on a cost recovery 
no opportunity to charge an additional risk premium on top¢ active_costs. TCE estimate Is 
±20%. 

ITCE has given us limited Insights Into thekoperating axpa.ns~s. We_.hav,e-'u.~ed advice from our 
technical consultant on reasonable OPEX est! mates. . . · ,.,, ~, 1,, '-'. · ·, ~-

.. •, 
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Status of Negotiations 

• On April 26th TCE served the government with 60 day 
advance notice of its intent to sue the Crown pursuant to 
Section 7(1) of the Proceedings Against the Crown Act 

• 60 day waiting period expired June 25th and TCE in a 
position to serve a Statement of Claim against the Crown 

• Radio silence between TCE and OPA since end mid­
May 

• TCE and OPA dispute centres around the proper 

24 

· compensation to be paid to TCE in exchange for the 
mutual termination of the OGS Contract 
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Arbitration 
,._. 

• Both TCE and OPA have an interest in resolving the 
dispute by way of arbitration rather than litigation as this 
could permit a resolution on a confidential basis. 

• OPA request for mediation was rejected by TCE. TCE 
has since proposed arbitration. 

• TCE has set out 3 conditions to arbitration: 
- Must include the Crown 

- Must recognize the terms of the OPA October 7 letter 
- Must not be an impediment to TCE participating in f6ture'C>P7\ ···· ········ 

25 
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Litigation 

• OPA retained litigation counsel (Osler, Hoskin & 
Harcourt). 

• OPA has not been served with a statement of claim. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Competitive Procurement ':·_- .~: 

• OPA is c.onsidering taking assignment ofthe:<gas· · · · · · 
turbines from TCE. This is possible based on otJr re\:iiew. 

' . 

of its agreement with Mitsubishi. 

• OPA could then launch a competitive procurement .for•<> 
the Replacement Project. · · ·· ' 

· • We believe that this is the· only way to drive down the 
cost to construct the balance of plant. 

'· .. :•;-::·;;.''c""l;::,';;;:·,";) 
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Potential Outcomes 

• The following graphic sets out several cases for 
litigation/arbitration and settlement. 

• TCE's proposal to build the Replacement Project costs 
the ratepayer more than our potentially worst case if we 
were to go to litigation. 

• The cost of the OPA's Government-instructed Second 
Counter-Proposal is close to the worst case if we were to 
go to litigation. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Financial Value of Potential Outcomes 

Litigation- Worst Case 

Litigation • Intermediate Case 

Litigation - Best Case 

TCE Proposal 

· OPA Counter-Proposal 

Government-instructed 2nd 
Counter-Proposal 

Competitive Tender- Worst Ca.se 

Competitive Tender- Intermediate 
Case 

Competitive Tender- Best Case 

29 

$0 $200 $400 $600 $800 $1,000 

Cost to the Ontario Ratepayer ($millions) 
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OPA Negotiating Team 
:-,;· 

• JoAnne Butler, VP Electricity Resources 

• Michael Killeavy, Director Contract Management 

• Deborah Langelaan, Manager Contract Management 

• Rocco Sebastiana, Partner, Osler, Hoskin & Hqrcourt LLP ..... --.... ,. 

• Elliot Smith, Associate, Osler, Hoskin & Harcourt LLP 

• Safouh Soufi, SMS Energy Engineering 

···-
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TransCanada Energy (TCE) Negotiating ·Team 

• Terry Bennett, VP Power Development 

• Geoff Murray, VP US Power Development 

• John Mikkelsen, Director Eastern Canada, Power 
Development 

• John Cashin, Associate General Counsel, Power Law 

• Chris Breen, Public Sector Relations 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Mitsubishi (MPS} Gas Turbines (GT's} 
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Mitsubishi (MPS) Gas Turbines (GT's). 

• The terms of the Equipment Supply Agreement permit it, 
subject to MPS's consent, to be assigned by TCE to a 
third party 

35 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Importance: 

Mike, 

Michael Killeavy 
Friday, July 15, 2011 1:09 PM 
Michael Lyle 
FW:TCE 
TCEsettlement.docx 

High 

Here's Osier's comments on the drafting. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Smith, Elliot [mailto:ESmith@osler.coml 
Sent: July 15, 201112:11 PM 
To: Michael Killeavy; Ivanoff, Paul; Sebastiane, Rocco 
Subject: RE: TCE 

Michael, 

_._,.-. 

: --· 
... ,. ·.. _._.-.. 

. _,;, .- ~ 

. - - ,_ 
·.-.· • "'~-- >: . .-:-

Please find attached our comments on the revised language you sent us. Note we marked up a third paragraph 
which dealt with the same substance as the two paragraphs you had marked up. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@oSier.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Pia~ []"' ,,,.,, ·~ "' 
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From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Thursday, July 14, 20111:1B PM 
To: Ivanoff, Paul; Sebastiana, Rocco; Smith, Elliot 
Subject: Fw: TCE 

In light of today's meeting can you please review the atta'ched revised language for the document provided to 

you today. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Michael Lyle 
Sent: Wednesday, July 13, 2011 OB:20 PM 
To: Michael Killeavy 
Subject: TCE 

See attached. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named reclpient(s) above and may contain information that is privileged, 
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of 
this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), 
please notify the sender Immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
reciplent(s), any dissemination, distribution or copying of this e~mail message or any files transmitted with it is strictly prohibited. If 
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e~ 
mail message. 
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This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du pres.ent courriel est privil9g19. confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulgue"r sans autorisation. 
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Terms 

This Summary sets out the terms on which the Parties have agreed to work together to resolve issues 

arising from the Minister of Energy's announcement that the Oakville Generating Station ("OGS") would 

not proceed and the subsequent negotiations between OPA~ and TCE to reach a mutual agreement on 

the termination tAe PFeViAee's termiAatieA of the South West GTA Clean Energy Supply Contract ("CES 

Contract") for the Oakville Generating. Station ("OGS"). 

Arbitration 

In the event that all of the definitive agreements contemplated between Ontario Power Generation 

("OPG") and TCE in Schedules A, B M-and Care not fully executed and delivered on or before September 

1, 2011, then matters the matter of the reasonable damages which TCE is to be awarded as a result of 

the cancellation of the OGS project shall be determined by binding arbitration. 

[Delete "the matter of the reasonable damages which TCE is to be awarded as a result of' and replace 

with "an assessment of any damages to TCE resulting from"] 

[Note: We added the following paragraph to be revised) 

Terms of Arbitration 

Per the terms of the letter of October 7, 2010 from OPA to TCE, the arbitration shall provide an 

assessment of any damages to TCE resulting from the cancellation of the OGS projecteletermiAe tAe 

reaseAasle elamages 'NAieA TCIO is te se a'A'areleel as a reslllt eftAe termiAatieA eftAe cr;s CeAtraet. 



Crystal Pritchard . 

From: 
Sent: 
To: 
Subject: 

Yes please 

From: Michael Killeavy 

Michael Lyle 
Friday, July 15,2011 4:09PM · 
Michael Killeavy 
Re: TCE 

Sent: Friday, July 15, 2011 04:07 PM 
To: Michael Lyle 

. . 
Subject: Re: TCE 

Do you want me to send this to David L? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 {fax) 
416-520-9788 {cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Michael Lyle 
Sent: Friday, July 15, 2011 03:58 PM 
To: Michael Killeavy 
Subject: Re: TCE 

I am fine with this. Doubt that TCE will agree to the last one. 

From: Michael Killeavy 
Sent: Friday, July 15, 2011 01:0B PM 
To: Michael Lyle 
Subject: FW: TCE 

Mike, 

Here's Osier's comments on the drafting. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
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120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Smith, Elliot [mailto:ESmith@osler.coml 
Sent: July 1S, 201112:11 PM 
To: Michael Killeavy; Ivanoff, Paul; Sebastiana, Rocco 
Subject: RE: TCE 

Michael, 
Please find attached our comments on the revised language you sent us. Note we marked up a third paragraph 
which dealt with the same substance as the two paragraphs you had marked up. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada M5X 1 B8 

From: Michael Killeavy fmailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Thursday, July 14, 20111:18 PM 
To: Ivanoff, Paul; Sebastiana, Rocco; Smith, Elliot 
Subject: Fw: TCE 

In light of to day's meeting can you please review the attached revised language for the document provided to 
you today. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 
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. From: Michael Lyle 
Sent: Wednesday, July 13, 2011 08:20 PM 
To: Michael Killeavy 
Subject: TCE 

See attached. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, 
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of 
this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s); 
please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
redpient(s), any dissemination, distribution or copying of this e~mail message or any files transmitted with it is strictly prohibited. If 
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e~ 
mail message. 

This e·mail message is privileged. confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegre. confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation . 

....... __ .........,..._. ...... ---~-.. ---.... -
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

David, 

i. 

Michael Killeavy 
Friday, July.15, 20114:26 PM 

.'David.Livingston@infrastructureontario.ca' 
Michael Lyle; Colin Andersen; JoAnne Butler 
Suggested Document Revision .... 
TCEsettlement.docx 

High 

Attached are our suggested changes to the document we discussed Wednesday evening. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

1 



Terms 

This Summary sets out the terms on which the Parties have agreed to work together to resolve issues 

arising from the Minister of Energy's announcement that the Oakville Generating Station ("OGS") would 

not proceed and the subsequent negotiations between OPA~ and TCE to reach a mutual agreement on 

the termination -of the South West GTA Clean Energy Supply Contract ("CES Contract") for the Oakville 

Generating Station ("OGS"). 

Arbitration· 

In the event that all of the definitive agreements contemplated between Ontario Power Generation 

("OPG") and TCE in Schedules A, Band Care not fully executed and delivered on or before September 1, 

2011, then the matter of the reasonable damages which TCE is to be awarded as a result of the 

cancellation of the OGS project shall be determined by binding arbitration. 

[Delete "the matter ofthe reasonable damages which TCE is to be awarded as a result of' and replace 

with "an assessment of any damages to TCE resulting from"] 

[Note: We added the following paragraph to be revised] 

Terms of Arbitration 

Per the terms of the letter of October 7, 2010 from OPA to TCE, the arbitration shall provide an 

assessment of any damages to TCE resulting from the cancellation of the OGS project. 



Crystal Pritchard 

From: 
Sent: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Thursday, July 28, 2011 4:19PM 

To: Michael Lyle 
Cc: David Livingston 
Subject: TCE 
Attachments: Draft Arbitration Agreement_FINAL6_10.DOC 

Michael: 

Please find attached the latest draft Arbitration Agreement. This is not yet an agreed text with TCE but is 
getting close. I would be happy to discuss with you at your convenience. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient, 
you have received this e-mail in error and any review, dissemination, distribution or copyhtg is strictly prohibited. I£ you have received this e~ma:il in en·or, 
please notify the sender immedL'ltely by return e-ntail and permanently delete tlte copy you received. 
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. . 
BETWEEN:. 

INTHE MATTER OF AN ARBITRATION 

.. _ .. •... ··' : . .. --~ ~- .:. .. -· . 

T~SCANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 

ARBITRATION AGREEMENT 

Claimant 

Respondent 

WHEREAS the Ontario Power Authority (the "OPA") and the Oaimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Oean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 mega watt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OP A terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondent has agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Oaimant and the Respondent wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Under the Crown Act, R.S.O., 1990, c. P. 27, of its intent to 
commence an action against the Province of Ontario to recover the damages the 
Claimant suffered because of the termination of the CES Contract; 



AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may .have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility in and in accordance with 
the contemplated CES Contract; 

AND WHEREAS the Parties have agreed that the Respondent will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OP A 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
5.0. 1991, c.17 (the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of the Parties each waiving the right to 
pursue this matter in the Courts and TCE agreeing to execute an undertaking to 
waive any right that it may have to pursue the matter further against the OP A, and 
upon the making of an Interim or Final Award to provide a release to OPA and the 
Province of Ontario in connection with any claims that it may have, the Parties agree 
as follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

The recitals herein and true and correct. 



. Section 1.2 , The provisions of the Act shall apply to this Arbitration 
Agreement except as varied .. or excluded by '.this Agreement, or other written 
agreement of the Parties. 

Section2.1 

·· ARTICLE2 · 
ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by 
..,.. (the "Arbitrator"). 

ARTICLE3 
JURISDICTION OF ARBITRATOR. 

Section 3.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section 3.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Claimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 

Section 3.3 Waiver of Defences 

(a) The Respondent agrees to pay TCE its reasonable damages arising 
from the termination of the CES Contract, including the anticipated financial value 
of the CES Contract. The Respondent's agreement to pay includes: 

(i) any liability to the Claimant for the Respondent's own acts and 
omissions; and, 

(ii) the assumption of the liability of the OP A to the Oaimant for 
the termination of the CES Contract. 

(b) The Respondent acknowledges and agrees that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 



government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the agreed facts: 

Section 3.4 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated 
over the twenty year term of the CES Contract undertaking normal 
operating risks of a generation facility of this nature; and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract which is understood to contain the following 
components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); 

(iii) each Party reserves its rights to argue whether the Respondent is 
liable to compensate the Claimant for the Terminal Value of the OGS, 
if any. 

Arbitrator Jurisdiction 

Without limiting the jurisdiction of the Arbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any. question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) determine any question of law arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 



(e) 

(f) 

make one or more iftterlotutOty or interim orders; 
_r·.,-- !_. ,:~~··r·.: .. '-..i\1\/ 

include, as part of_ any award, the payment of interest from the 
appropriate date as·deteriliined'by the-Arbitrator; and -· "· . 

· -y--:~- ·:"'-":::_:_,-,- <~··.:L>-;L _-;: -:-_._1_•:-··--~~~-:-- __ ,·-__ .. <_.,- ·:--:,- ·; _.-.- L.r"•··_ .. ·.·:,~, ,-.- - _-- .. -, -, ·-:'·_·.·._ ·T 
(g),:: prp,c~!'(d .in th<j! '!u:!J~tr<ltion an~ mMEl 1 ~y Interlocutory, Interim or 
. . ' :F:!IJ.N'-4>Vru;9-(s); as (;i~em,eci'necess,<ij:y<~'i:iring the CO'lJISe of the.J:ie;¢ng 

ofili¢ Al;biV~Hoit! apd ~e ~ipal .A~;ll;d (definecibelow) ' . . 

Section 3.5 Costs. 

The Parties agree that the Arbitrator has the jilrisdiction to award costs to any 
of the Parties, and that the Arbitrator Win ili.ake! a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O . 

. 1990, Reg 194 ( the ,;Rules") and '~th regard to the 'relevant case law, after hearing 
·submissions from the Parties With respect. to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and-technical e,xpenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities.and staffing (the "Expenses"), but the .i\rbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 
Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final Award. 

Section 3.5 Section 3.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLE4 
SUBMISSION OF WRITTEN STATEMENTS 

Section4.1 Statement of Claim 

The Oaimant shall deliver a Statement of Oaim on or before ~ 

Section 4.2 Defence 

The Respondent shall deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim .. 

Section 4.3 Reply 

The Oaimant shall deliver a Reply within 30 days following the delivery of 
the Statement of Defence. 



ARTICLES 
CONDUCT OF THE ARBITRATION 

Section 5.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to. b~ delivered. At the 
mE!etihg with respect to doctfmentary prbdiiction, colinSel for the Parties will discuss 
and attempt to 'agree on the f6ti:riat ofthe doct.unenfS· to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the· documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer or as may arise out 
of the examinations for discovery. 

In preparation of witnesses for discovery and documentary production the 
Parties will use all relevant powers to ensure all documents in their power, 
possession or control are produced in the Arbitration. 

When they meet and confer, the Parties shall determine a date by which each 
shall deliver to the other a list identifying any and all records and documents, 
whether written, electronic or otherwise, being produced for the purpose of this 
Arbitration, and by which each shall deliver the documents in the format agreed to 
by the Parties. 

Section 5.2 Evidence by Witness Affidavits 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver tq each other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section5.3 Cross Examinations on Affidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 



''}·Bection5.4•r•:: ExpertReports~ .. ·-'L''•:•<•· << •n·.:,:: .. ·••·. · 

·' ,., ... ,. ·' The' Parti~s" agfe~· t:hilt: ieJ<pettS: ~hlill • ffi.'eet'' prihr' til 'the· pr~piirat:loK; of expert 
reports to confer and, if possible,. q.gr~,e ancl&e!tl:~ Jhe. assumptions an.d fa~ts tp be 

'U--'·". -'S F.>·-,-..,,;~•~,-~<-<"":•"~:\, 'M. >"- •"-'J:•i·~·,._o-,>;-~· - ,~ n-• •·--··~.c-~.-, •. ·.:_,r used in the expert reports. ·"--··· · ·. · .,.,, · ··· · · · · · ··· ......... ''· 
") -'--""'•' ':"'/:''" ,_, ._-~<"•::-~-~ ·.:_·· ,. ~:_;:.f;~ :: ";'; .. ': ;;·!": 

· " · The Parties agr-ee on the following timetq.ble for: delivery ofexpert reports; 

(a) .· expert reports of ~a~~ ;;~?~h~\e d~llvered wi~ 45,days after 
completion of cross examinations. 

(b) responP,ii'tg (reply) exp~1t rep~rts of each J:arty shaJ.l be. exchanged 
within 30 days of the exch~ge .of expert reports. 

Section5.5 

(c) ' All 'expert reportS delivered and filed in the'Arbitra.tion 
shall include and attach a copy of the expert's Curriculum Vitae. 

Arbitration Hearing 

·The. Arbitration Hearing shall take place in, Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shail be conducted in an expeditious ma!mer 
and in accordance with the Hearing Pr9cedme: A court reporter will be present at 
each day of the Arbitration Heariitg aitd the court reporl:t~r will providEf the Parties 
with' real-time transcription of the days evidence, and the court reporter will also 
provide the Parties With copies of dilly transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Article 3.5 above. 

Section 5.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather thari oral 
testimony. lf the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be avillable · at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 5.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, filling which the Arbitrator shall impose, 



time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section5.6 Section 5.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section5.7 Section5.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section5.8 Section 5.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the 'Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 
upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
confidentiality agreement in the form attached hereto as Schedule "A". 

ARTICLE6 
AWARD 

Section 6.1 Decision(s) Timeline 

Any Interlocutory or Interim Award(s) shall be given in writing, with 
reasons and shall be rendered within forty five (45) days of the conclusion of the 
relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing, with 
reasons, within six (6) months from the delivery of the communication of the final 
submissions from the parties (the "Final Award"). The Arbitrator shall sign and date 
the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify·or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he deems justified within 



:fifteen (~5) days after receipt· of such reques.t> :Alldnterpretation5~ corrections, and 
supplementary awards shall be in' writing; andithe provisions'of:this Article shall 

. apply to them. , _ . 
. <--':·:·;·_~·--·;--:·:.··~---,·-\:-~ ----· ; ---:-:!• ... ; 

Section 6.2 ' ' 

Subject to the right of appeal in Section 3.'1- <t!Jove, the Final A~ard ~>ha!l be 
final and binding on the Parties, and the Parties Uridertake to carry out· the'Final 
Aw;rrd: Without · dehiy: If an interpretation,. correction<· or additioriitl award is. 
requested by a Party, or a correction 6r additi6rial award is made 'by the Arbitrator 

- on his own initiative as provided under this Article, the Award shall be firlal and 
binding on the Parties when such interpretation, correction or additional award is 
made by the Arbitrator or upon the· eXpiration, of the time periods provided under 
this Article for such interpretation, ·cori~ction or additional <!Ward to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, <md, judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. · 

Section 6.3 [NTD: SUBJECT TO NEGOTIATION BY 
COMMERCIAL TEAMS) 

The Final Award or any interim Final Award may be satisfied by way of an 
asset transfer equivalent to the cash value of the Final Award or interim Final 
Award (the "Equivalent Value"). In the event that the Final Award or any interim 
Final Award is to be satisfied by an asset transfer, the parties will execute and 
deliver such further documents as may be required to give full effect to such asset 
transfer. In the event that there is a dispute as to the Equivalent Value, the 
Equivalent Value shall be determined as follows: 

(a) The Parties will each select an appropriately qualified appraiser; 

(b) Each appraiser will prepare a valuation of the asset as at the date of the 
Final Award or interim Final Award; 

(c) If the values determined by the appraisers are within 10% of each 
other, the Equivalent Value shall be the average of the two values; 

(d) If the values determined by the two appraisers are not within a range 
of 10% of each other, the two appraisers shall select a third appraiser 
who shall determine the Equivalent Value, which shall be a value 
which is not less than the low appraisal and not more than the high 
appraisal; and 

(e) If the appraisers are unable to agree on a third appraiser, then the 
appraisals shall be provided to the Arbitrator who shall determine the 



Equivalent Value, which shall not be less than the low appraisal and 
not more than the high appraisal. 

(f) Each Party shall bear its own costs associated with the determination 
of the Equivalent Value in the event of a dispute. 

Section 6.4 Release 

. Upon the making of any Interim or Final Award and in consi<;l~ration 
therefore, TCE shall deliver a Release in favour of each of the Respondent and OP A 
in the form attached hereto as Schedule "B". 

Section 7.1 

ARTICLE7 
CONFIDENTIALITY 

Section 7.1 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be 
bound by the "deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 

For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Oaimant's obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

ARTICLES 
MISCELLANEOUS 

Section 8.1 Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 8.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 



Section 8.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. · · 

Section8.4 · Extended Meanings 

In this Agreement words iriq:iorting the singular number include the plural 
and vice versa, worcis impqrting any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 

·organizations, joint ventures and· governmental authorities .. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 8.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same· may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 

Section 8.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

Section8.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 8.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200-100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON MSK 1K7 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry - Scott Building 
720 Bay Street, 11th 



Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Section8.9 Notices 

Toronto, ON 
M7A259 

John Kelly 
Tel: (416) 601-7887 

. Email: john.kelly@ontario.ca . 

Eunice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
Email: eunice.machado@ontario.ca 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day of---------' 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 



HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO . 

. ··By: 

Title 



SCHEDULE"A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.0.1991, c. 17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO 

BETWEEN: 

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO 

("HMQ") 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE"} and HMQ concerning the Southwest 
GTA Oean Energy Supply Contract between the Ontario Power Authority and TCE 
dated October 9, 2009 (the "CES Contract"), TCE and HMQ have entered into an 
Arbitration agreement dated i!lm"l$kBfl1!1f!j (the" Arbitration Agreement"); 



· · , · AND WHEREAS, pursuant to the• Arbitration Agreement, • has 
produced certain information and documents relating to .the. issues in this 
Arbitration and the CES Contract (the "• Information"); 

·AND WHEREAS,. pursuant to tl:J.e Arbitration Agreement, HMQ has 
produc;ed certain information and documents relating to the issues in this 
Arbitration and the CES Contract (the "HMQ Information"); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and documents relating to the • Information, 
the HMQ Information or the issues in this Arbitration (collectively referred to with 
the • Information and the HMQ Information as the "Confidential Information"); 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct. 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 
the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 



obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. 

4. The undersigned hereby covenant and agree that: 

(a) · the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to 
safeguard· the Confidential Information from disclosure to any person or 
entity other than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. lf such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 

. appropriate efforts to re-acquire all Confidential Information that was 
previously disclosed to that person or entity, as well as any copies thereof or 
materials created in connection with the Confidential Information. 

6. In the event that either of the undersigned is requested or required (by oral 
questions, interrogatories, requests for information or documents in legal 
proceedings, subpoena, civil investigative demand or other similar process) 



·to disclosecany of· the G_qnfi<;).entiallnfor!Il;tti,cm; the undersigned agrees to 
provide the other party with prompt written notice of any such request or 
requirement in order to permit sufficient:time for an application, to Court for 
a protective order or other appropriate remedy. · 

7. · . Each o£H1~ ii!Mers!gned' agreescthat the other party does not and shan not 
have an adequate remedy'·atraw in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclosure of the Confidential Information or <my part or parts 
thereof. For greater clarity,nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from .pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the. control of any of the Representatives or witnesses 
to the. other party when this Arbitration has been completed, without 
retaining any copies thereof. 

9. The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect. 

10. Notwi:thstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 
Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and all of its 
Representatives, including without limitation, its legal advisors. 



, this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MA-JESTY THE QUEEN IN RIGHT 
OF: ONTARIO 

Per: ----------------------­
.Name: 

Title: 

• 
Per: ______________________ _ 

Name: 
Title: 
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"";H:E:~~A~. T~~CANADA ENERGY 

.- ·. :-.:- _,._._ '-,_ .. _,_ 

.. . {;: 
LTD. ("TCE")- and HER 

.;._ 

MAJESTY THE QUEEN IN RIGHT OF ONTA,RIO (the "HMQ") have agreed to settle 
.: •. ., . :>,_:-.·-- '· - .,-,__y. ~ -~~- ,--. ' - ,,-, - ._.-· . ,_: :-· ;~-·.,_. ':. --.- ·: .. ,;: . -·- . 

all matters outstanding between them in respect of and arising from the Southwest GT A 
. ' ... . - . ., .-, - . ' - . 

Clean Energy Supply Contract dated as of October 9, 2009 ("CES Contract") and the letter 

dated October 7, 2010 by which the Ontario Power Authority (the "OPA") terminated the 

CES Contract and acknowledged that TCE was entitled to its reasonable damages (the 

"Termination Letter"); 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties for all claims arising from the CBS Contract and the Termination Letter [as set 

out in the 

and/ or in consideration of the payment of the Final A ward made in the arbitration 

proceedings between TCE and HMQ pursuant to an Arbitration Agrement dated ..,. , and 

the payment by HMQ to TCE of the sum of $5.00 (five dollars) and for other good and 

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, by 

the undersigned, TCE, its directors, officers, employees, agents, administrators, successors, 

shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties from 

time to time (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUT QUALIFICATION HMQ and OPA and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns (the "Releasees") from all mcmner of actions, causes of action, suits, _proceedings, 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 

and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the 



Releasor irt relation to or in connection with the CES Contract, the Termination Letter or the 

Arbitration and from any and all actions, causes of action, claims or demands of 

whatsoever nature, whether in contract or in tort or arising as a fiduciary duty or by virtue 

of any statute or otherwise or by reason of any damage, loss or injury arising out of the 

matters set forth above and, without limitirig the generality of the foregoing, from any and 

all matters that were raised or could have been raised in respect to or arising out of the CES 

Contract, the Termination Letter. Notwithstandnig the foregoing, nothing in this Release 

will limit, restrict or alter the obligations of HMQ to comply with the terms of any 

settlement agreement with the Releasor or to comply with any Final Award made in favour 

of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

. respect of and arising from the CES Contract and the Termination Letter, but also injuries, 

losses and damages not now known or anticipated but which may later develop or be 

discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract and the Termination 

Letter, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract 

and the Termination Letter or take any proceedings, or continue any proceedings against 

any other person or corporation who might claim, in any manner or forum, contribution or 

indemnity in cominon law or in equity, or under the provisions. of any statute or 

regulation, from any other party discharged by this Full and Final Release. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall 

operate conclusively as an estoppel in the event of any claim, action, complaint or 



proceeding which hiight'pe' b;rqughUn jhed1.Jf;tire by the Releasor with respect to the 

matters covered by this Full and Final Release and arising from the CES Contract, the 

Termination Letter and the Arbitration. This Full and Final Release may be pleaded in the 

event any such claim; action,- complaint or proce~ding is brought, as a complete defence 
' 

and reply, and may be relied upon in any proceeding to dismiss the claim, action, 

complaint or proceeding on a summary basis and no objection will be raised by any party 

in any subsequent action that the other parties in the subsequent action were not privy to 

tli.e formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actions, 

causes of action, claims, debts, suits or demands of any nature or kind arising from the CES 

Contract and the Termination Letter which it has released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of the 

CES Contract and the Termination Letter. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms 

of this Full and Final Release and the settlement underlying it will be held in confidence. 

and will receive no publication either oral or in writing, directly or indirectly, unless 

deemed essential on auditor's or accountants' written advice for financial statements or 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact 

the settlement is made without admission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, the disclosure 

requirements of applicable securities law. 

DATED this ____ day of _____ __, 2011. 



TRANSCANADA ENERGY LTD. 

By: 

Title 



Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Thursday, July 28, 2011 4:36 PM 
'Dermot Muir' 

Cc: 'David Livingston' 
Subject: RE: TCE 

Thanks. I will call you tomorrow morning after I review the document this evening. 

Michael Lyle 
General Counsel and Vice President 

· Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e~mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exemPt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: July 28, 2011 4:19PM 
To: Michael Lyle 
Cc: David Livingston 
Subject: TCE 

Michael: 

Please find attached the latest draft Arbitration Agreement. This is not yet an agreed text with TCE but is 
getting close. I would be happy to discuss with you at your convenience. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2CS 
(416) 325-2316 
(416) 263-5914 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

1 



This e-mail is intended only for the personal and confidential use of the recipient{s) named above. If the reader of this e-mail is not an intended recipient, 
von have received this e-mail in error aud any review, dissemination. distribution or copying is strictly prohibited. If yon have received this e-mail in error, 
Please notify the sender immediately by return e-mail and permanently delete the copy you received. 

2 



Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Thursday, July 28, 2011 4:42 PM 
'Sebastiane; Rocco'; 'Ivanoff, Paul' 

Subject: FW:.TCE . 
Attachments: Draft Arbitration Agreement_FINAL6_10.DOC 

As per my voice message with Rocco. Can we set up a call for· 9am tomorrow morning? I do not see much point in 
focusing·on the standard arbitration clauses since we are not a party to the arbitration and clearly also they have 
conceded everything that TCE has asked for on the scope of the arbitration. The key issues from my perspective are: {i) 
there is some discussion between TCE and 10 about whether OPA needs to be a party to the arbitration agreement (I am 

. unclear for what purpose and I would prefer not to be in light of all the circumstances); {ii)Are we satisfied with the form 
of the release; {iii) repurposing of the turbines (we had broached this subject before with David Livingston but clearly it 
does not appear in the document). I am sure that you have lots of questions and I will provide more· context on the 
phone call. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e·mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 28, 2011 4:19 PM 
To: Michael Lyle 
Cc: David Livingston 
Subject: TCE 

Michael: 

Please fmd attached the latest draft Arbitration Agreement. This is not yet an agreed text with TCE but is 
getting close. I would be happy to discuss with you at your convenience. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 

1 



(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient{s) named above. If the reader of this e-ntail is not an intended recipient, 
you have received tltis e-mail in error and any review, dissemination., distribution or copying is slrlctly prohibited. H yon have received this e-mail in error, 
please notify the sender immediately by return e-mail and permanently delete the copy you received. 

2 



INTHE MATTER OF AN ARBITRATION- · · 

... BETWEEN: .- ; ~ - ; - . . 

_,.-

TRANSC.ANADkENERGY LTD. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 

Respondent 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Oaimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 mega watt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OP A terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondent has agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Claimant and the Respondent wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Oaimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Under the Crown Act, R.S.O., 1990, c. p; 27, of its intent to 
commence an action against the Province of Ontario to recover the damages the 
Claimant suffered because of the termination of the CES Contract; 



AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility in and in accordance with 
the contemplated CES Contract; 

AND WHEREAS the Parties have agreed that the Respondent will not raise 
as a defence the Force Majeure Notices filed by the Oaimant with the OP A 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of the Parties each waiving the right to 
pursue this matter in the Courts and TCE agreeing to execute an undertaking to 
waive any right that it may have to pursue the matter further against the OP A, and 
upon the making of an Interim or Final Award to provide a release to OPA and the 
Province of Ontario in connection with any claims that it may have, the Parties agree 
as follows: 

Section 1.1 

ARTICLE I 
APPLICATION OF THE ACT 

The recitals herein and true and correct. 



S~ction1'.2.• · · ·· · ' · Tp.e piovisioi,lS oHhe. (let shall·· apply tp this Arbitration 
·. Agreement .except· as ·varied.· or excluded· byiit:l:lls Agreement/ or other written 

agreement of the Parties. · · · · · ·· 

; rARTICLE 2. · 
. , , ··ARBITRATOR 

:: _,_·: 

Section 2.1,·' • · :,• · ·The Arbitration shall be conducted in Toronto, Ontario by 
.,.. (the "Arbittator"). 

'' -. 

ARTICLE3 
JURISDICTION OF ARBITRATOR 

Section 3,1 Finall)ecision and Award 

. The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section 3.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Claimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 

Section3.3 Waiver of Defences 

(a) The Respondent agrees to pay TCE its reasonable damages arising 
from the termination of the CES Contract, including the anticipated financial value 
of the CES Contract. The Respondent's agreement to pay includes: 

(i) any liability to the Oaimantfor the Respondent's own acts and 
omissions; and, · 

(ii) the assumption of the liability of the OP A to the Oaimant for 
the termination of the CES Contract. 

(b) The Respondent acknowledges and agrees that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise · be awarded as a result of imy possibility or 
probability that TCE may have been unable to obtain any or all 



government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the agreed facts: 

Section3.4 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated 
over the twenty year term of the CES Contract undertaking normal 
operating risks of a generation facility of this nature; and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract which is understood to contain the following 
components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); 

(iii) each Party reserves its rights to argue whether the Respondent is 
liable to compensate the Claimant for the Terminal Value of the OGS, 
if any. 

Arbitrator Jurisdiction 

Without limiting the jurisdiction of the Arbitrator at law, the submission. to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; · 

(c) determine any question of law.arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 



(e) make one or more iriterloeutory or interim orders; 
. . 

(f) include, as part of any award, the payment of interest from the 
appropriate date <\Sdetenfiiried!by;the,Arbitrator; and ·-·· -" . - .--

' . . . (g) )C p~p~~~a; ~,i!i$: i~~~ka~9~ ~~ ~~e'~y f,Bt~;fo~~t~cy; ~t~riw Or 

Fmjil Awqrg(~)1as g~~m~sl l"leces(><IIY durmg the course. of tJ:i.e hearing 
of the AI:bitfati6nt ~cfthe Fmal Aw~d. ( defip.ed below) · _. '- .. ·_ 

'.- .. .- __ , .. -- . '- . _,_ ·- ,. . . - - . . . '·.-

Section 3.5 Costs 

-.• The Parties agree that the f.rbitrator has thejurisdiction to award costs to any 
of the Parties; and that the Arbitrator will m,.ake a determin.ation with respect to any 
Party's entitlement to costs by anru6gy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Regi94 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions fi:orti the Parties with respeCt to costs following the Final Award; or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, adminisj:rative and techpical eJS:penses that maybe incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 
Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final Award. 

Section 3.5 Sedion3.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLE4 
SUBMISSION OF WRITTEN STATEMENTS 

Section 4.1 Statement of Claim 

The Oaimant shall deliver a Statement of Oaim on or before ~ 

Section 4.2 Defence 

The . Respondent shall deliver a Statement of Defence -within 30 days 
following the delivery of the Statement of Oaim. 

Section 4.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statement of Defence. 



ARTICLES 
CONDUCT OF THE ARBITRATION 

Section5.1 Documentary Discovery . 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, coimSel for the Parties will discuss 
<'!Ild attempt to agree on the fotrnat of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the 

. arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer or as may arise out 
of the examinations for discovery. 

In preparation of witnesses for discovery and documentary production the 
Parties will use all relevant powers to ensure all documents in their power, 
possession or control are produced in the Arbitration. 

When they meet and confer, the Parties shall determine a date by which each 
shall deliver to the other a list identifying any and all records and documents, 
whether written, electronic or otherwise, being produced for the purpose of this 
Arbitration, and by which each shall deliver the documents in the format agreed to 
by the Parties. 

Section 5.2 Evidence by Witness Mfidavits 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section5.3 Cross Examinations on Affidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 



Section5.4 . Expert Reports , · ·.--.··. , .. ,. 

The Parties agtee that experts shall meet pi:idr't6'the' prephlati6rt of expert 
reports to confer and, if possil?le, ;:lgree ai,td s~ttle the, assumptions and fa~ts to be 
used in the expert reports. ·. :, ' ·.:··' "· · ·"' ·. · .,. --·~'-,•· ·.c: .. ·· :···:·:'· . 

. -,_ . :.: : . \ ·j; -' :,~; :"_; ·.:: 

The Parties agree on the following timetable for delivery of expert reports: 
·-:_;:: 

(a) expert reports of each Party shilll be deliv:ered withjn 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports ... 

(c). All expert reportS delivered and ffied in the Arbitration 
shall include and attach a copy of the expert's Curriculum Vitae. 

Section 5.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 
each day of the Arbitration Hearing and the COUrt reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided beJ;ween the Parties. during the course of the 
Arbitration and it will form pm of the costs of t):le Arbitration, which will ultimately 
be decided with reference to Article 3.5 above. 

Section 5.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 5.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, · 



time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section5.6 Section 5.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 

· . not dealt with in this Arbitration Agreement or in the Act. 

Section 5.7 Section 5.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. · 

Section5.8 Section 5.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 
upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
confidentiality agreement in the form attached hereto as Schedule "A". 

ARTICLE6 
AWARD 

Section 6.1 Decision(s) Timeline 

Any Interlocutory or Interim Award(s) shall be given in writing, With 
reasons and shall be rendered within forty five (45) days of the conclusion of the 
relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing, with 
reasons, within six (6) months from the delivery of the communication of the final 
submissions from the parties (the "Final Award"). The Arbitrator shall sign and date 
the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he deems justified within 



· · fifteen (15) ·days after receipt of such request. . All interpretations, corrections, and 
supplementary awards shall be in.writing, and, the provisions cif this Article shall 
apply to them. · 

Section 6.2 . ' 

Subject to the right of appeal in Section 3.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without dela:y. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his own initiative as provided under this Article, the· A ward shall be final and 
binding on the Parties when such interpretation, correction or additional award is 
made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 

Section 6.3 [NTD: SUBJECT TO NEGOTIATION BY 
COMMERCIAL TEAMS] 

The Final Award or any interim Final Award may be satisfied by way of an 
asset transfer equivalent to the cash value of the Final Award or interim Final 
Award (the "Equivalent Value"). In the event that the Final Award or any interim 
Final Award is to be satisfied by an asset transfer, the parties will execute and 
deliver such further documents as may be required to give full effect to such asset 
transfer. In the event that there is a dispute as to the Equivalent Value, the 
Equivalent Value shall be determined as follows: 

(a) 

(b) 

(c) 

(d) 

(e) 

The Parties will each select an appropriately qualified appraiser; 

Each appraiser will prepare a valuation of the asset as at the date of the 
Final Award or interim Final Award; 

If the values determined by the appraisers are within 10% of each 
other, the Equivalent Value shall be the average of the two values; 

If the values determined by the two appraisers are not within a range 
of 10% of each other, the two appraisers shall select a third appraiser 
who shall determine the Equivalent Value, which shall be a value 

· which is· not less than the low appraisal and not more than the high 
appraisal; and 

If the appraisers are unable to agree on a third appraiser, then the 
appraisals shall be provided to the Arbitrator who shall determine the 



Equivalent Value, which shall not be less than the low appraisal and 
not more than the high appraisal. 

(f) Each Party shall bear its own costs associated with the determination 
of the Equivalent Value in the event of a dispute. 

Section 6.4 ·Release 

Upon the making of any Interim or Final Award and in consideration 
therefore, TCE shall deliver a Release in favour of each of the Respondent and OP A 
in the form attached hereto as Schedule "B". . 

Section 7.1 

ARTICLE7 
CONFIDENTIALITY 

Section 7.1 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be 
bound by the" deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 

For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Oaimant' s obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

Section8.1 

ARTICLES 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 8.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 



Section8.3 Bindingthe Crown 

The Respondent Her Majesty· the Queen in Right of'btitiirio; shhll be bound 
. by this agreement. ., ''· '-·~; ,·: · ' .c:,,_ ,·: 

Section 8.4 · , ExfendedMeanings - · 

In thiS 'Agreemeh~ wbrd~ irilporting the singular ntin).J:?er htclu~e.the plural 
and vice versa, wonts importing any gender include ali g~nders and words 
importing persons include mdividuals, corporations, limited 'and l.mlhrutedliability 
companies, general andlinllted partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental· authorities. The terms "irlclude", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 8.5 Statutory References 

In this Agreement, unless something in. the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 

. statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 

Section 8.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

Section8.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic tranSmission will be as effective as delivery of a manually executed copy · 
of the Agreement by such party. 

Section 8.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. · 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200 -100 Wellington Street West · 
CP Tower, TD Centre 
Toronto, ON M5K 1K7 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry - Scott Building 
720 Bay Street, 11th 



Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304"1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Section 8.9 Notices 

Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax : . (416) 868-0673 
Email: eunice.machado@ontario.ca 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day of_~-----' 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 



HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO' 

, 'By:: . , 

Title 

-.. 



SCHEDULE II A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.O. 1991, c. 17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO 

BETWEEN: 

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO 

("HMQ") 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and HMQ concerning the Southwest 
GTA Oean Energy Supply Contract between the Ontario Power Authority and TCE 
dated October 9, 2009 (the "~ES Contract''), TCE and HMQ have entered into an 
Arbitration agreement dated Im.'J~!lll] (the "Arbitration Agreement"); 



. , .. ·. ;';AND• WHEREAS/ p:ursu<l.l).t to ·:thl'!' ArL>itri;\tion,·Agrf!~ment, • has 
produced certain information and doc)lments rela,ting.Jo , theJ:J§s]les in this 
Arbitration and the CES Contract (the "• Information"); 

-. •.: : ,- ': \.' -· ..... ;: ---. ·-.. -;-. 

< ANP.Wf!E]{EAS, ptiJsUai}t tq, tl).e A,rpij:ra1:igl;l f.gr~ement, HMQ, has 
produced certain information Cll1d; ciqCUll1ents. rela,ting, to tpe. i,ss:ues in this 
Arbitration and the CES Contrac;t (the ~~HMQ In£orn1~tion"); · 

AND WHEREAS during jhe c()m:se of this A:rbitr&tiqr, ·.the parties 
may produce , a,dditional information .. and. cl()CUIIlEintsrelatirtg. to tlie .· e,: hlformation, 
the HMQ Information or the is~ues in this 'Arpitragpn (collectiy.-ely refer;red to with 
the • Information and the HMQ lnforroation as t9e ~Confideniial,IJ]foifilation"); 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in natUre arid, on the basis thereof, the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information arid documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct. 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 
the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than ail a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
person8 known by the recipient of the infoririation to be in breach of an 



4. 

(a) 

(b) 

(c) 

(d) 

5. 

6. 

·obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. · 

The undersigned hereby covenant and agree that: 

the Confidential Information will not be used by the undersigned or its 
Representatives; directly or indirectly, for any purpose except in connection 
with the matters at iSsue in this Arbitration; 

the Confidential Information will be kept confidential and will not be 
disclosed in any manner. whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by· the 
terms hereof to the same extent as if they were parties hereto; 

all reasonable, necessary and appropriate efforts will be made to 
safeguard the Confidential Information from disclosure to any person or 
entity other than as permitted hereby; and 

the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provi4ed with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree· to take all reasonable, necessary and 
appropriate efforts to re-acquire all Confidential Information that was 
previously disclosed to that person or entity, as well as any copies thereof or 
materials created in connection with the Confidential Information. 

In the event that either of the undersigned is requested or required (by oral 
questions, interrogatories, requests for information or documents in legal 
proceedings, subpoena, civil investigative demand or other similar process) 



· · .. ···· ·•.to: sii~?G!Qs.e ~y qf ·tll~rC.QmigentjcU.: Ipfpp:::nagon; the. Jmdersigned agrees to 
provide the· other _party with prompt written notice of any such request or 
requirement in order to permit suffideh~; J#ne for an application tc;> Court for 
a protective order or other appropriate remedy. 

7! Ea"ch:'ofthe urfdei:signe'd agrees that the other party does not and shall not 
have an adequat~ remedy aflaw in the event of a breach of this· Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclo_sure Qf the Confidential Information or any part or parts 
thereof. For greater clarity, noj:hing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to if, including the recovery of damages: 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retaining any copies thereof. · 

9. The undersigned. acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect. 

10. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 
Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and all of fts 
Representatives, including without limitation, its legal advisors. 



, this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: ----------------­
Name: 
Title: 

• 
Per:, ____________ _ 

Name: 
Title: 



._.,,._ ·.-' :_ -_; ~ ' : .. , .... 

. . . ~- ., __ 
r_ •• ;" . ,·:e.• 

' ' FULL oo FINAL REEEAsir' . 
. -,, 

WI:IE,R~A,S,, JRA!'iSC~ADA ~~RGY LTD,~ ("TCE") and HER 

MAJESTY THE. QUEEN IN RI~HT OF ONTARIO (the "HMQ"). have agre(!d to settle 
. - . - - -. . --. .. "' . 

all mi'j.tters outstanding between them in respect of aile! arising from the Southwest GTA 
- -- -- .: .:. ' - --_ ' . -- .. 

Clean Energy Supply Contract dated as of October 9, 2009 ("CES Contract") and the letter. 

dated October 7, 2010 by which the Ontario Power Authority (the "OPA") terminated the 

CBS Contract and acknowledged that TCE was entitled to its reasonable damages (the 

"Termination Letter"); 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties for all claims arising from the CES Contract and th~ Termination Letter [as set 

out in the ~lj ra~~ . 11 

ru;td/ or in consideration of the payment of the Final Award made .in the arbitration 

proceedings between TCE and HMQ _pursuant to an Arbitration Agrement dated ,.. , and 

the payment by HMQ to TCE of the sum of $5.00 (five dollars) and for other good and 

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, by 

the undersigned, TCE, its directors, officers, employees, agents, administrators, successors, 

shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties from 

fune to fune (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUT QUALIFICATION. HMQ and OP A and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns (the "Releasees") from all manner of actions, causes of action, suits, proceedings, 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 

and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the 



Releasor in relation to or in connection with the CES Contract, the Termination Letter or the 

Arbitration and from any and all actions, causes of action, claims or demands of 

whatsoever nature, whether in contract or in tort or arising as a fiduciary duty or by virtue 

of any statute or otherwise or by reason of any damage, loss or injury arising out of the 

matters set forth above and, without limiting the generality of the foregoing, from any and 

ali. matters that were raised or could have been raised in respect to or arising out of the CES 

C~ntract, the Termination Letter. NotwithStandnig the foregoing, nothing in this "Release 

will limit, restrict or alter the. obligations of HMQ· to comply with the terms of any 

settlement agreement with the Releasor or to comply with any Final Award made in favour 

of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all kri.own injuries, losses and damages, in 

respect of and arising from the CES Contract and the Termination Letter, but also injuries, 

losses and damages not now known or anticipated but which may later develop or be 

discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract and the Termination 

Letter, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract 

and the Termination Letter or take any proceedings, or continue any proceedings against 

any other person or corporation who might claim, in any manner or forum, contribution or 

indemnity in common law or in equity, or under the provisions of any statute or 

regulation, from any other party discharged by this Full and Final Release. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall 

operate conclusively as an estoppel in the event of any claim, action, complaint or 



proceeding which niight ·.·be brought in· the future by the Releasor with respect to the 

matters covered by this Full and Final Release and arising from the CES Contract, the 

Terniination Letter and the Arbitration. This Full and Final Release may be pleaded in the 

event any such claim, action, complaint or proceeding is brought, as a complete defence 

and reply, and may be relied upon in any proceeding to disniiss the claim, action, 

complaint or proceeding on a summary basis and no objection will be raised by any party 

in anY. subsequent action that the other parties in the_ subsequent action were not privy to 

the formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actionS, 

causes of action, claims, debts, suits or demands of any nature or kind arising from the CES 

Contract and the Termination Letter which it has released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor 

nor the Releasees adniits liability or obligation of any kind whatsoever in respect of the 

CES Contract and the Termination Letter. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms 

of this Full and Final Release and the settlement underlying it will be held in confidence 

and will receive no publication either orai or in writing, directly or indirectly, unless 

deemed essential on auditor's or accountants' written advice for finaricial statements or 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact 

the settlement is made without adniission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, the disclosure 

requirements of applicable securities law. 

DATED this ____ day of _____ __, 2011. 



TRANSCANADA ENERGY LTD. 

By: 

Title 



cry~tal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Mike, 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, July 28, 2011 8:47 PM 
Michael Lyle 
Sebastiane, Rocco 
RE:TCE 
WSComparison_ V1-v2.pdf 

Please see the attached mark-up of the draft Release. 
Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario. Canada MSX 1 88 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.cal 
Sent: Thursday, July 28, 2011 4:42 PM· 
To: Sebastiane, Rocco; Ivanoff, Paul 
Subject: FW: TCE 

--. -, ' 

As per my voice message with Rocco. Can we set up a call for 9am tomorrow morning? I do not see much point in 
focusing on the standard arbitration clauses since we are not a party to the arbitration and clearly also they have 
conceded everything that TCE has asked for on the scope of the arbitration. The key issues from my perspective are: (i) 
there is some discussion between TCE and 10 about whether OPA needs to be a party to the arbitration agreement (I am 
unclear for what purpose and I would prefer not to be in light of all the circumstances); (ii)Are we satisfied with the form 
of the release; (iii) repurposing of the turbines (we had broached this subject before with David Livingston but clearly it 
does not appear in the document). I am sure that you have lots of questions and I will provide more context on the 

phone call. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

1 



This e-mail message and any files transmitted wlth it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
andlor: exempt from disclosure under applicable law. If you are not the intended recipient{s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient{s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

Froin: Dennot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: July 28, 2011 4:19PM 
To: Michael Lyle 
Cc: David Livingston 
Subject: TCE 

Michael: 

Please find attached the latest draft Arbitration Agreement. This is not yet an agreed text with TCE but is 
getting close. I would be happy to discuss with you at your convenience. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the reclpient(s) named abo\• e. H the reader of this e-mail is not an intended recipient, 
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SCHEDULE "B" 

FULL AND FINAL RELEASE 

WHEREAS TRANscXN.A.ri:A · ENERGY • iro. ·(teE") . and ·HER · 
MAJESTY THE QUEENIN.Ri:GHTOF.ONTARIO (the "HMQ'').have agreed to settle 

all matters outstandrng between them in respect of and arising from the ·southwest GTA 
. . 

Clean Energy Supply Contract dated as of October 9, 2009 ("CES Contract") [NTD: HMO 

is not a party to the CES Contract. Is OPA to be referred to here as well as agreeing to 

settle?] and the letter dated October 7, 2010 by which the Ontario Power Authority (the 

"OPA") terminated the CES Contract [NTD: "termination" has not been admitted by the 

OP A. In any event. it is not necessarv to describe it as a Termination Letter in the 

Release. Why not just refer to the letter from the OPA to TCE as the October 7th Letter: 

there is no reason to cast it as a "termination" letter in the Release] and acknowledged 

that TCE was entitled to its reasonable damages rNTD: it is not necessary to describe this 

as an acknowledgement to damages. particularly when in the latter part of this draft 

Release there is an acknowledgement that liability is not admitted] (the "Termination 

Letter") [NTD: call it the "October 7th Letter" instead of the Termiantion Letter]; 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties [NTD: which "parties"? do they mean to include OPA?l Jor all claims arising 

from the CES Contract and the Termination Letter. [as set out in the ~1\l.flmJi 

1 [NTD: What is the 

consideration being given from the OP A in connection with this Release?) and/ or in 

consideration of the payment of the Final Award made in the arbitration proceedings 

between TCE and HMQ pursuant to an Arbitration Agrement dated ~, and the payment by 

HMQ. [NTD: add the OPA?lto TCE of the sum of $5.00 (five dollars) and for other good 

and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 

by the undersigned, TCE, its directors, officers, employees, agents, administrators, 



successors, shareholders, members, subsidiaries, affiliates, insurers, assigns and related 

parties from time to time (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUT QUALIFICATION HMQ and OPA and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns [NTD: HMO may want to consider whether this list adequately addresses 

Ministers etc.J(the "Releasees") from all manner of actions, causes of action, suits, 

proceedings, debts, dues, accounts, obligations, bonds lNTD: OP A is holding a 

bond/securitv re the OGS project? How is that to be handled?). covenants, duties, 

contracts, complaints, claims and demands for damages, monies, losses, indemnities, costs, 

interests in loss, or injuries howsoever arising which hereto may have been or may hereafter 

be sustained by the Releasor in relation to or in connection with the CES Contract, the . 

Termination Letter lNTD: replace with "October 7th Letter'1 or the Arbitration and from 

any and all actions, causes of action, claims or demands of whatsoever nature, whether in 

contract or in tort or arising as a fiduciary duty or by virtue of any statute or otherwise or by 

reason of any damage, loss or injury arising out of the matters set forth above and, without 

limiting the generality of the foregoing, from any and all matters that were raised or could 

have been raised in respect to or arising out of the CES Contract7 and the Termination Letter 

[NTD: replace with "October 7th Letter'1. Notwithstandnig the foregoing, nothing in this 

Full and Final Release will limit, restrict or alter the obligations of HMQ to comply with the 

terms of any settlement agreement with the Releasor or to comply with any Final Award 

made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract and the Termination Letter lNTD: replace 

with "October 7th Letter"). but also injuries, losses and damages not now known or 

anticipated but which may later develop or be discovered, including all the effects and 

consequences thereof, and (b) any and all of the claims or causes of action that could have 



)Jegl}!mMeLatfu~ci.&bitr.:t,ti9J1. fNTD: addr/,'oriin; any,Jega.l' procee'dingi'Jby-o ilie Releasor 

against the Releasees, in re~pect,tQfD£1.-11EiOr<)AJi~;_ihg' fi9l.TI:;-thl;t@§:;}~,_qr<tl;a(;,h'a'!i~c tl:!l'! 
Terrrrination Letter [NTD: replace with "October 7th Letter]. and that this Full and Final 
'::.~-::~:; -J. -~-~- _L(.\ <t. -.0.t{fJ_-,;~;;;-,tL~ { ·:-_~;1:;-,t;~I~.}_.J~~-:\lf:!...h.~ :\J~)§;ff_~~:}gu:;c..< i)- , .;:lS~ ~ ':tLB\~~~-- E' f ''i '_~r: 
Release is ~()be co~sfrued liberall)T~s '~~~t the Releasor to-£ul£ifi the said intention. . .. 

AND FOR THE SAIDCON$ID_ERAT10N:iti~'agteedand tjnd~rst()od that, 

the Releasor will not make any claim in respect of aRElor arising from the CES Contract and 
. . '..: :_ - ,. ': . . ,. ' -. : . . . ·;;.·: . ~ . - . ;~ ' . . . . . .. -

th~ Terrrrination Letter or take any proceedings, or continue anyp~oceedlngs against any 
.· . . . . . ' ... . 

other person or. corporati~n who might dahn, in ~y manner or forum, contribution or 

indemnity in common law or in equitf, or ~nder the p~ovisions of any statUte or regUlation, 

from any other party discharged by this F~ll ~d Final Releas~. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall 

operate conclusively as an ·estoppel in the event of any claim, action, complaint or 

proceeding which might be brought in the future by the Releasor with respect to the matters 

covered by this Full and Final Release and arising from the CES Contract, the Termination 

Letter [NTD: replace with "October 7th Letter'Jand the Arbitration. This Full and Final 

Release may be pleaded in the. event any such claim, action, complaint or proceeding is 

brought, as a complete defence and reply, and may be relied upon in any proceeding to 

dismiss the claim, action, complaint or proceeding on a summary basis and no objection will 

be raised by any party in any subsequent action that the other parties in the subsequent 

action were not privy to the formation of this Full arid Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actions, 

causes of action, claims, debts, suits or demands of any nature or kind arising from the CES 

Contract and the Termination Letter [NTD: replace with "October 7th Letter"Jwhich it has 

released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the ReleasoF 

ReFnone of the Releasees admits liability or obligation of any kind whatsoev~r in respect of 



the CE9 Contraet aJ,-:.-d the Termination Lettermatters which are the subject of this Full and 

Final Release and that such liabiltiy is expressly denied. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assins. as the case 

may be. of all the parties to this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be governed by the laws of the Province of Ontario and the laws of Canada 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the 

Province of Ontario in respect of any dispute arising from or in connection with or in 

consequence of this Full. and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms 

of this Full and Final Release and the settlement underlying it will be held in confidence 

fNTD: Add "by the Releasor"] and will receive no publication either oral or in writing, 

directly or indirectly, unless deemed essential on auditor's or accountants' written ·advice 

for financial statements or income tax purposes, or for the purpose of any judicial 

proceeding, in which event the fact the settlement is made without admission of liability 

will receive the same publication simultaneously or as may be required by law, including 

without limitation, the disclosure requirements of applicable securities law. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the terms 

of this Full and Final Release and has delivered same voluntarily. after receiving 

independent legal advice. for the purpose of making full and final compromise and 

settlement of the claims and demands which are the subject of this Full and Final Release. 

Di'tillD this day of 201l.IN WITNESS 
WHEREOF the Releasor has executed under seal this Full and Final Release by the 
hand of its properly authorized signing officer this day of 

2011. 



TRANSCANADA ENERGY LTD. 

By: c s 

Title 





From: 
·sent: 
To: 
Cc: 
Subject: 

Mike, 

. f ,, .. 

Ivanoff, Paui'[Pivanoff@osler.com] 
Friday, July 29, 2011 11:42 AM 
Michael Lyle 
Sebastiana, Rocco 
RE: TCE 

' ... , 

If the release granted by TCE is under seal and supported by a nominal payriient from OPA (such as $5), it is·· 
strongly the better view that this should insulate the release from any subsequent challenge by TCE ·on the· 
grounds that there was no consideration given for it. If, in addition, there is a mutual agreement to terminate the 
contract with mutual releases and return of security, and it i_s clear that the release granted by OPAextends to _. 
any claim for legal costs that OPA may have had in the litigation that was anticipated based on TCE's notice to 
the Crown under the Crown Liability and Proceedings Act, we think there is no practical risk that TCE's release 
would be treated as void for want of consideration. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~aria, Canada MSX 188 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Friday, July 29, 2011 9:31 AM 
To: Ivanoff, Paul 
Cc: Sebastiana, Rocco 
Subject: RE: TCE 

Assuming for a moment that we can keep the OPA as a non-party to the arbitration, would a mutual agreement to 
terminate the contract with mutual releases and return of security adequately address_ your consideration concern? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 
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This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e~mai] message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the ~amed recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Ivanoff; Paul [mailto:Plvanoff@osler.com] 
Sent: July 28, 2011 8:47 PM 
To: Michael Lyle 
Cc: Sebastiane, Rocco 
Subject: RE: TCE 

Mike, 
Please see the attached mark-up of the draft Release. 
Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[Jario, Canada M5X 168 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Thursday, July 28, 2011 4:42 PM 
To: Sebastiane, Rocco; Ivanoff, Paul 
Subject: fiN: TCE 

As per my voice message with Rocco. Can we set up a call for 9am tomorrow morning? I do not see much point in 
·focusing on the standard arbitration clauses since we are not a party to the arbitration and clearly also they have 

conceded everything thatTCE has asked for on the scope of the arbitration. The key issues from my perspective are: (i} 
there is some discussion between TCE and 10 about whether OPA needs to be a party to the arbitration agreement (I am 
unclear for what purpose and I would prefe·r not to be in light of all the circumstances}; (ii}Are we satisfied with the form 

of the release; (iii} repurposing of the turbines (we had broached this subject before with David Livingston but clearly it 
does not appear in the document}. I am sure that you have lots of questions and I will provide more context on the 

phone call. 

Michael Lyle 
General Counsel and Vice President · 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 
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This e-mail message and any files transmitled with it are intended only for the named recipient(s) above and may contain information that Is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitled with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete th~s e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under ~pplicable Jaw. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message In error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 28, 2011 4:19 PM 
To: Michael Lyle 
Cc: David Livingston 
Subject: TCE 

Michael: 

Please fmd attached the latest draft Arbitration Agreement. This is not yet an agreed text with TCE but is 
getting close. I would be happy to discuss with you at your convenience. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dennot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is :intended only for the personal and confidential use of tlte recipient(s) named above. If the reader of this e-mail is not rut intended recipient, 
you have received tlrls e-mail in error and any revi~w, dissemination, distribution or copying is strictly prohibited. If you have received this e·mail in error, 
please notify the sender immediately by return e-mail and permanently delete the copy you received . 

.,..,,.;. __ ,. ... .,., ... - ........ - .............. _ 
This e-mail message is privileged. confidential and subject to 
copyright.. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18giE~, confidentiel et 
soumis 8 des droits d'auteur. II est interdit de l'uti!iser ou 
de le divulguer sans autorisatian. 

'---~****"""*-**""***~*---...,.,.*"****~ 
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Crystal Pritchard 

From: 
Sent: 
To: 

James Hinds [jim_hinds@irish-line.com] 
Saturday, July 30, 2011 10:04 AM 
Michael Lyle; Colin Andersen 

Subject: Re: Arbitration Agreement 

we j:~n .use the MqndaY sldt t(? ph;)Vic!E! fnf~rm~t:i,on to Board 'tin 'm 
• We can keep the Wednesday slot for decision on TCE if it s·uib 

Jim Hinds 
(416) 524-6949 

-----Original Message-----
From: "Colin Andersen" [Colin.Andersen@powerauthority.on.ca] 
Date: e7/3e/2e11 es:15 AM 
To: "Michael Lyle" <Michael. Lyle@powerauthori ty. on. ca>. 
subject: Re: Arbitration Agreement 

Ok had a quick look. Talked to david 1 last night after board meeting. I gather the govt's 
expectation is that our board will review at wed board meeting. They approved version 2 - us 
in. Hard for us to change anything as thatwill require a trip back through their decison_ 
process. Jim we will review in more detail but looks like will need decision item with 
board at one of upcoming slots, once we are.ready. 

From: Michael Lyle 
Sent: Friday, July 29, 2e11 es:e7 PM 
To: Colin Andersen 
Subject: Fw: Arbitration Agreement 

FYi. I am on road to a family wedding but will look at it tomorrow morning. 

From·: David Livingston [mail to: David. Livingston@infrastructureontario. ca] 
Sent: Friday, July 29, 2e11 e7:54 PM 
To: Michael Lyle 
Cc: Dermot Muir <Dermot.Muir@infrastructureontario.ca> 
Subject:. FW: Arbitration Agreement 

Mike, 

I spoke to Colin tonight and would appreciate you making sure he gets this draft of the 
agreement, which has come a long way from where we start.ed. I expect to be talking to him 
again sometime over the weekend, given the time crunch between now and your Board meeting 
next Wednesday, and I am sure he would be immeasurably helped by knowing exactly what the 
agreement currently has to say. 

Thanks. 

David 

From: Dermot Muir 
sent: Friday, July 29, 2e11 7:19 PM 
To: 'Michael.Lyle@powerauthority.on.ca' 
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Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it 
to the version circulated last night. If possible I would appreciate speaking to you later 
this evening or tomorrow once you have had a chance to review. Please feel free to call me 
on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir · 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G 2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 
This e-mail is intended only for the personal and confidential use of the recipient(s) named 
above. If the reader of this e-mail is not an intended recipient, you have received this e­
mail in error and any review, dissemination, distribution or copying is strictly prohibited. 
If you have received this e-mail in error, please notify the sender immediately by return e­
mail and permanently delete the copy you received. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or 
exempt from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritc;:h~rd 

From: 
Sent: 
To:· 
Subject: 

Michael: 

Dermot Muir [Dermot.Muir@ihfrastructureontario.ca] 
Saturday, July30, 201111:24AM · 
Michael Lyle · ·.< 
RE: Arbitration Agreement· 

Would the following work for you? 

.;; . 

ANQ WHEREAS by letter dated October 7, 2010 the !mil'~~,illjllg of the CES Contract and 
acknowledged that TCE was entitled to its_re~sonable damages, including the anticipate_d financial value of the CES 
Contract; 

Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.ca] 
Sent: Saturday, July 30, 2011 9:51AM 
To: Dermot Muir 
Subject: Re: Arbitration Agreement 

Sure 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Saturday, July 30, 2011 09:37AM 
To: Michael Lyle 
Subject: Re: Arbitration Agreement 

Does 11 :00 work? 

From: Michael Lyle <Mjchaei,Lyle@powerauthoritv.on.ca> 
To: Dermot Muir 
Sent: Sat Jul 30 09:26:08 2011 
Subject: Re: Arbitration Agreement 

Let me know when is a good time this morning to give you a call. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Friday, July 29, 2011 08:13 PM 
To: Michael Lyle 
Cc: David Livingston <David.Livingston@infrastructureontario.ca> 
Subject: Re: Arbitration Agreement· 

Thanks Michael 

From: Michael Lyle <Michaei.Lyle@powerauthoritv.on.ca> 
To: Dermot Muir 
Cc: David Livingston 
Sent: Fri Jul 29 20:11:38 2011 
Subject: Re: Arbitration Agreement 

1 



1 have forwarded this to Colin as per your request. I am on the road right now to a family wedding so I will not be able to 
get back to you tonight but will look at it first thing tomorrow morning. I will be back in my office by mid Sunday 
afternoon for rest of weekend on another matter so will be easy to reach then. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
sent: Friday, July 29, 2011 07:18PM 
To: Michael Lyle 
Cc: David Livingston <David.Livingston@infrastructureontario.ca> 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached. the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure()ntario 
777 Bay Street, 9th Floor 
Toronto, C>ntario 
MSG2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SC>LICITC>R/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidenti..1l use of-the reclpient(s) named above. H the reader of this e-mail is not an intended recipient, 
you have received this e-mail in error and any review, dissemination,. distribution or copying is strictly prohibited. If you have received thls e-mail in error, 
please notify the sender immediately by return e-mail and permanently delete the copy you received. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named reciplent(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Michael: 

Dermot Muir [Dermot.Muir@ir:Jfrastructureontario.ca) 
Sunday, July 31,201111:23 AM · · · 
Michael Lyle 
Re: Arbitration Agreement 

David has suggested that we have a chat about the business terms. 

Could you please let me know what time would work for you? 

Thanks 

Dermot 

From: Michael Lyle <Michaei.Lyle@powerauthoritv.on.ca> 
To: Dermot Muir 
Sent: Sat Jul 30 12:04:57 2011 
Subject: Re: Arbitration Agreement 

Agreed. 

From: Dermot Muir Imailto:Dermot.Muir@infrastructureontario.cal 
Sent: Saturday, July 30, 2011 12:04 PM 
To: Michael Lyle 
Subject: Re: Arbitration Agreement 

Thanks Michael. I'll give that a try. I think that if we can quote the letter as closely as possible we could get buy in. 

Dermot 

From: Michael Lyle <Michaei.Lyle@powerauthoritv.on.ca> 
To: Dermot Muir 
Sent: Sat Jul 30 12:00:29 2011 
Subject: Re: Arbitration Agreement 

How about: the OPA proposed the negotiation of a mutual agreement to terminate the CES Contract 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Saturday, July 30, 201111:24 AM 
To: Mi.chael Lyle 
Subject: RE: Arbitration Agreement 

Michael: 

Would the following work for you? 

. -:~ .:.~ --

AND WHEREAS by letter dated October 7, 2010 the ~~A~"'tif~®i of the CES Contract and 
acknowledged that TCE was entitled to its reasonable damages, including the anticipated financial value of the CES 

Contract: 

1 



Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.cal 
Sent: Saturc)ay, July 30, 2011 9:51AM 
To: Dermot Muir 
Subject: Re: Arbitration Agreement 

Sure 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Saturday, July 30, 2011 09:37AM 
To: Michael Lyle 
Subject: Re: Arbitration Agreement 

Does 11 :00 work? 

From: Michael Lyle <Michaei.Lyle@powerauthoritv.on.ca> 
To: Dermot Muir 
Sent: Sat Jul 30 09:26:08 2011 
Subject: Re: Arbitration Agreement 

Let me know when is a good time this morning to give you a call. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Friday, July 29, 2011 08:13PM · 
To: Michael Lyle 
Cc: David Livingston <David.Livingston@infrastructureontario.ca> 
Subject: Re: Arbitration Agreement 

Thanks Michael 

From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Dermot Muir 
Cc: David Livingston 
Sent: Fri Jul 29 20:11:38 2011 
Subject: Re: Arbitration Agreement 

I have forwarded this to Colin as per your request. I am on the road right now to a family wedding so I will not be able to 
get back to you tonight but will look at it first thing tomorrow morning. I will be back in my office by mid Sunday 
afternoon for rest of weekend on another matter so will be easy to reach then. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Friday, July 29, 2011 07:18PM 
To: Michael Lyle 
Cc: David Livingston <David.Livingston@infrastructureontario.ca> 
Subject: FW: Arbitration Agreement 

Michael: 
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Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the redpient(s) named above. If the reader of this e-mail is not an intended recipient, 
you have received thls e-m<rll in error and any reviewr dissentinationr distribution or copyi:ng is strictly prohibited. If you have received this e-rrurll iu erro~, 
please notify the sender immediately by return e-mail and permanently delete U1e copy you received. 
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privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any fifes transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Michael Lyle. 
Sunday, July 31,201112:27 PM 
'Dermot.Muir@infrastructureontario.ca' 
Re: Arbitration Agreement 

· -~:-- :~-, r~p:i~{:(~Ft:•:.)·:~):;f~~~<;,·:~;:<~~I\i--. 

· .. , __ i 

. :;;,: i-·: ' ,_\; 

"·. -\· 

I cant~~~ ~~·~;;tt!o ~~~~t~sb~fore get o~;hiihw~~.·b~herwi~e, i ~~·~pull ;ff hl~h~ay ify~·u·~~~ ~e· knowV::h~~yoy ~'!? 
both available. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Sunday,· July 31, 201111:23 AM 
To: Michael Lyle 
Subject: Re: Arbitration Agreement 

Michael: 

David has suggested that we have a chat about the business terms. 

Could you please let me know what time would work for you? 

Thanks 

Dermot. 

From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Dermot Muir 
Sent: Sat Jul 30 12:04:57 2011 
Subject: Re: Arbitration Agreement 

Agreed. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Saturday, July 301 201112:04 PM 
To: Michael Lyle 

· Subject: Re: Arbitration Agreement 

Thanks Michael. I'll give that a try. I think that if we can quote the letter as closely as possible we could get buy in. 

Dermot 

From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To·: Dermot Muir 
Sent: Sat Jul 30 12:00:29 2011 
Subject: Re: Arbitration Agreement 

How about: the OPA proposed the negotiation of a mutual agreement to terminate the CES Contract 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Saturday, July 30, 2011 11:24 AM 
To: Michael Lyle 
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Subject: RE: Arbitration Agreement 

Michael: 

Would the following work for you? 

AND WHEREAS by letter dated October 7, 2010 the ~'lVm'to.'fA~1 of the CES Contract and 
acknowledged that TCE was entitled to its reasonable damages, including the anticipated financial value of the CES 

Contract; 

Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.cal 
Sent: Saturday, July 30, 2011 9:51AM 
To: Dermot Muir 
Subject: Re: Arbitration Agreement 

Sure 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Saturday, July 30, 2011 09:37AM 
To: Michael Lyle 
Subject: Re: Arbitration Agreement 

Does 11 :00 work? 

From: Michael Lyle <Michaei.Lyle@powerauthoritv.on.ca> 
To: Dermot Muir 
Sent: Sat Jul 30 09:26:08 2011 
Subject: Re: Arbitration Agreement 

Let me know when is·a good time this morning to give you a call. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Friday, July 29, 2011 08:13PM 
To: Michael Lyle 
Cc: David Livingston <David.Livingston@infrastructureontario.ca> 
Subject: Re: Arbitration Agreement 

Thanks Michael 

From: Michael Lyle <Michaei.Lyle@oowerauthoritv.on.ca> 
To: Dermot Muir 
Cc: David Livingston 
Sent: Fri Jul 29 20:11:38 2011 
Subject: Re: Arbitration Agreement 

I have forwarded this to Colin as per your request. I am on the road right now to a family wedding so I will not be able to 
get back to you tonight but will look at it first thing tomorrow morning. I will be back in my office by mid Sunday 

afternoon for rest of weekend on another matter so will be easy to reach then. 
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From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Friday, July 29, 2011 07:18 PM 
To: Michael Lyle · 
Cc: David Livingston <David.Livingston@infrastructureontario.ca> 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel-free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir®infrastructureontario.ca 

SOLICITOR/CUENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s} named above. If the re."l.der of this e-mail is not an intended recipient 
yoU: have received this e-mail ilt en or and any review, dissemination, disl:t:ibution or copying is strictly prohibited. If you have received this e-mail in erro~, 
please notify the sender immediately by return e-mail and petmanently delete the copy you received. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or ahy files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
sent: 
To: 
Subject: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Sunday, July31, 201112:34 PM 
Michael Lyle 
Re: Arbitration Agreement 

Thanks Michael. Whatever time is good for you. 

Dermot 

From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Dermot Muir 
Sent: Sun Jul 3112:33:08 2011 
Subject: Re: Arbitration Agreement 

This evenng fine will be in office 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Sunday, July 31,. 201112:29 PM 
To: Michael Lyle 
Subject: Re: Arbitration Agreement 

•-"•': 

Thanks Michael. David has told me that he can't do it now until after 5. So perhaps we should wait until tomorrow if that 
works for you? Or this evening? 

Dermot 

·From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Demnot Muir 
Sent: Sun Jui3112:27:1S 2011 
Subject: Re: Arbitration Agreement 

I can talk in next 10 minutes before I get on highway. Otherwise, I can pull off highway if you let me know when you are 
both available. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Sunday, July 31, 201111:23 AM 
To: Michael Lyle 
Subject: Re: Arbitration Agreement 

Michael: 

David has suggested that we have a chat about the business terms. 

Could you please let me know what time would work for you? 

Thanks 

Dermot 
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From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Dermot Muir 
Sent: Sat Jul 30 12:04:57 2011 
Subject:. Re: Arbitration Agreement 

Agreed. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Saturday, July 30, 201112:04 PM 
To: Michael Lyle 
Subject: Re: Arbitration Agreement 

Thanks Michael. I'll give that a try. I think that if we can quote the Jetter as closely as possible we could get buy in. 

Dermot 

From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Dermot Muir 
Sent: Sat Jul 30 12:00:29 2011 
Subject: Re: Arbitration Agreement 

How about: the OPA proposed the negotiation of a mutual agreement to terminate the CES Contract 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Saturday, July 30, 201111:24 AM 
To: Michael Lyle 
Subject: RE: Arbitration Agreement 

Michael: 

Would the following work for you? 

AND WHEREAS by Jetter dated October 7, 2010 the W':ifji';!!J~~~l,~;fJI!'i1Bn of the CES Contract and 
acknowledged that TCE was entitled to its reasonable damages, including the anticipated financial value of the CES 

Contract; 

Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Saturday, July 30, 2011 9:51AM 
To: Dermot Muir 
Subject: Re: Arbitration Agreement 

Sure 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Saturday, July 30, 2011 09:37AM 
To: Michael Lyle 
Subject: Re: Arbitration Agreement 

Does 11:00 work? 
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From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Dermot Muir 
Sent: Sat Jul 30 09:26:08 2011 
Subject: Re: Arbitration Agreement 

Let me know when is a good time this morning to give you a call. 

From: Dennot Muir [mailto:Dermot.Muir@infrastruci:ureontario.ca] 
Seilt: Friday, July 29, 2011 08:13 PM 
To: Michael Lyle 
Cc: David Livingston <David.Livingston@infrastructureontario.ca> 
Subject: Re: Arbitration Agreement 

Thanks Michael 

From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Dermot Muir 
Cc: David Livingston 
Sent: Fri Jul 29 20:11:38 2011 
Subject: Re: Arbitration Agreement 

I have forwarded this to Colin as per your request. I am on the road right now to a family wedding so I will not be able to 
get back to you tonight but will look at it first thing tomorrow morning. I will be back in my office by mid Sunday 
afternoon for rest of weekend on another matter so will be easy to reach then .. 

From: Dermot Muir [mailto:Dennot.Muir@infrastructureontario.ca] 
Sent: Friday, July 29, 2011 07:18 PM 
To: Michael Lyle 
Cc: David Livingston <David.Livingston@infrastructureontario.ca> 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 
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This e-mail is intended only for the personal and confidential use of the recipient{s) named above. If the reader of this e-mail is not an intended recipient, 
vou have received this e~mail in error and any review, dissemination, distribution or copying is slrlctly prohibited. If yon have received tltis e~mail in error, 
Please notify the sender immediately by retwn e-mail and permanently delete the copy you received. 

This e-mail message and any files transmitted with It are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this· e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the.named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Cry$tal Pritchard 

From: 
Sent: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Sunday, July31, 20113:53 PM 

To: Michael Lyle 
Cc: David. Livingston 
Subject: RE: Arbitration Agreement 
Attachments: Draft ArbitrationAgreement_FINAL9_10.docx; Blackline Draft Arbitration Agreement. FINALS 

_10 vs Draft Arbitration Agreement_FINAL9_10.docx -

Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have-asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

I look forward to speaking to you this evening. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel arid Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient{s) named above. If the reader of this e-mail is not an intended recipient1 

you have recehred this ewmail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error, 
please notify the sender immediately by return e-mail and permanently delete the copy_you received 
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···IN·THEMATTEROEANARBITRATION.·. 

BETWEEN: 

Claimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS");. 

AND WHEREAS by letter dated October 7, 2010 the OP A terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated fmancial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the antiCipated 
financial value of the CES Contract; 

AND WHEREAS the Claimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Agaisnt the Crown Act, R.S.O., 1990, c. P. 27 ("P ACA"), of 
its intent to commence an action against the Province of Ontario to recover the 



damages the Claimant suffered because of the termination of the CES Contract (the 
"Claim"); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 

. might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OP A 
including those issued after the Townof Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant. is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the" Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 



Section 1.2 Act 

The provision.S ()f the Act shall' apply to this Arbitration Agreementexceptasvaried 
or excluded by this Agreement, or other written' agreement ofthe Parties. 

ARTICLE2 

Section2.1 Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a·settlement of the Claimant's claim that is the subject matter 
of its April27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) the Oaim against the Province of Ontario and the OPA will not be 
pursued in the Courts; and 

(b) . a~A- with the satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, TCE will provide a release to the 
OP A and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

ARTICLE3 

ARBITRATOR 

Section3.1 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the "Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section 4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount ·of the reasonable 
damages to which the Claimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 

- . 



Section4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract. 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
.otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract which is understood to include the following 
components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Respondent is liable to compensate the Claimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Claimant in the period after the expiration of the 



twenty year tenrt of tlieOGS Contr<:~ct for its rema-ining :useful · 
life. .,, ., ... - .-·. -

Arbib:(ltprJitri!icl,icti;~ · · 
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Without limiting the jurisdiction of the !\rbitratgr at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdi~tion to: -

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) determine any question of law arising in the Arbitration; 

(d) receive and take into account such Written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne_ equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 



Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final Award. 

Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Claimant shall deliver a Statement of Claim on or before October 6, 2012 

Section 5.2 Defence 

The Respondent shall deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section 5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statement of Defence. 

. ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 

· meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation tha:t they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. · 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 
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Section 6.2 Evidence by Witness Affidavits 

On a date to be determined by the Parties wheh they me'ei: and cdnfer; the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

. . •;. -. ·. . . ' ·' 

Oh a date to. be determined by the Parties when they ineet and corner; the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section 6.3 Cross Examinations on Mfidavits 

The Parties ~gree that cross examinations of the affiants will take place on a 
date ·to be agreed, 'with each Party limited to one day . of cross ·examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
-agreement on hearing procedure with respect ~o calling viva voce evidence, or will 
. attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree Qn the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Paro/ shall be exchanged 
within 30 days of the exchange of expert reports. 

. . 
(c) all expert reports delivered and filed in the Arbitration shall include 

and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5. Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner . 
and in accordance with the Hearing Procedure. A court reporter will be present at 



each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 
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· The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronfo~ with reasoris; within six (6) months from the delivery cif the communication 

·, of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation eJ;rors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award, The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/she deerils justified within 
fifteen (15) ·days after receipt of such request. All interpretations, corrections, and . 
supplementary awards shall be in writing, and the provisions of fhis Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties. undertake to carry out the Final 
Award without delay. · If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/her OWn initiative as 'provided under fhis Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
fhis Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. · · · 



Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award] in favour of tfle Claimant may be satisfied by way 
of the transfer to the Claimant of an asset that has .an after tax value to TCE, after 
due consideration for the tax implications of the transaction, equal to or greater than 
the Final Award [or interim final award] (the "Equivalent Value"). 

(a) Upon the request of the Respondent to satisfy the Final Award or 
interim final award by the transfer of an asset of Equivalent Value, 
TCE shall within ten (10) business days subrit a list of assets of 
interest (the "Assets of Interest") to the Respondent for consideration. 
Such list to consist of assets owned by the Province of Ontario or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amoungst the Parties. Assets which will provide partial 
Equivalent Value may be considered. The Assets of Interest shall be 
assets owned by the Respondent or by entities under the direction or 
control of the Respondent. 

(b) 1£ an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. 1£ TCE remains 
interested. in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) 1£ an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 
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Section 6.2 Evidence by Witness Affidavits 

On a date to be determined by the Parties wheh they me'ei: and cdnfer; the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

. . •;. -. ·. . . ' ·' 

Oh a date to. be determined by the Parties when they ineet and corner; the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section 6.3 Cross Examinations on Mfidavits 

The Parties ~gree that cross examinations of the affiants will take place on a 
date ·to be agreed, 'with each Party limited to one day . of cross ·examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
-agreement on hearing procedure with respect ~o calling viva voce evidence, or will 
. attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree Qn the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Paro/ shall be exchanged 
within 30 days of the exchange of expert reports. 

. . 
(c) all expert reports delivered and filed in the Arbitration shall include 

and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5. Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner . 
and in accordance with the Hearing Procedure. A court reporter will be present at 



each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 
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If the Parties have agreed to the 'transfer and lillie value of the asset to 
''feE is agreed; the~ thi(Parties will'use coinniercially reasonable 
efforl:s to rl.egotiate and settle the fotin of s11ch definitive docmnents as 
may be required to give full effect to such asset transfer. Such 
documents are to be in col'\ventional form for the type of asset to be 
transferred and vyill contam~ conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties. 

If more than ninety (90) days have elapsed after the Final Award [or an 
interim final award] of the Arbitrator, <rii.d the Parties have riot agreed 
on the terms of-the asset transfer or settled the form of the definitive 
documents for transfer, then TCE ~hall be permitted to issue a demand 
letter to the Respondent demanding ii::ruriediate payment of the Final 
Award [or interirri final award] in cash and such payment shall be 
made within three (3) days of receipt of such demand letter. 

Release 

Contemporaneous with compliance by the Respondents with the terms Of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

SectionS.! 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper_ purpose .. the Parties 
agree further that for the purposes of this_ Arbitration, they shall abide by and be 
bound by the "deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants re.tained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Oaimant' s obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

Section 9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200-100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON MSK 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry - Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax: (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler.com 

Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day of--------' 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 

ONTARIO POWER AUTHORITY 

By: 

Title 
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BETWEEN: 

SCHEDULE"A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.0.1991, c.17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Clean Energy Supply Contract between the Ontario Power 



· Authority'and TCE- dated . .October 9,,2009, {the "CESO· on,t1ra.ctD 
Respondents have entered into an Arbitration agreement'datEid 
"Arbitration Agreement"); 

AND WHEREAS, pursuant to the; Arbitration Agreement, • has 
produced certain information and docume):lts relating to the issues in . this 
Arbitration and the CES Contract (the" • Information"); 

AND WHEREAS, pursuant to the Arbitration Agreement, th\'! 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract (the " Respondents Information"); 

AND. WHEREAS during the course of this Arbitration, the parties 
may produce add~tional information and documents relating to the • Information, 
the Respondents Information or the issues in this Arbitration (collectively referred 
to with the • .Information and the Respondents Information as the "Confidential 
Information"); 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct. 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 



the other party or its Representatives now or rn the future, as strictly 
·confidential and proprietary information. 

3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect . 
of that information. 

4. The undersigned hereby covenant and agree that: 

(a) the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons. or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent ·as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 
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6. 

7. 

8. 

9. 

10. 

previously disclosed to that person or entity, as well as i'!llY:.c:opietJ thereof or 
materials created in connectionwith the Confidential Information. ' 

In the. evenj;i J:hat either of the: Mdersignedd~ requested or requited (by oral 
questions, interrogatories,. requests' Jor ·information- or , docl.lffiehts in legal 
proceedings, subpoena, civil investigative demand or other similar process) 

·to disclose· any of thE{ Confidential Infoi'rriat16n, the 'tindersigned agrees to 
provide the other party with prompt written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy.· 

. ·.. . . · .. : . " I . 
Each· of the tindersigned agrees that the other party does not and shall- not 
have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

Each of the undersigned· agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses· to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retairi.ing any copies thereof. ··· 

The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of · 
Ontario. If any provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect. 

Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other docl.lffient or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 



Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and ali of its 
Representatives, including without limitation, its legal advisors. 

, this 

In witness whereof, the undersigned have executed this Agreement at 

day of ;2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: --------~-------------­
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: ______________________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per: ______________________ _ 

Name: 

Title: 

• 
Per:. ______________________ __ 

Name: 
Title: 
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AUTHQRTIY (the ~'Respo;p.dents") have agreed to settle all matters outstanding between 

them in respect of and arising from the Southwest GTA Clean Energy Supply Contract 

dated as of October 9, 2Q09 ("CES Contract") and the letter dated October 7, 2010. by 

which the Ontario Power Aut!lority (the "OPA") terminated the CES Contract .and 

acknowledged that TCE was entitled to its reasonable damages (the "October 7 Letter"); 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties for all claims arising from the CES Contract and the October 7 Letter [as set out 

; ] (the 

'Arbitration") and/ or in consideration of the payment of the Final Award made in the 

arbitration proceedings between TCE and the Respondents pursuant to an Arbitration 

Agreement dated ~, and the payment by the Respondents to TCE of the sum of $5.00 (five 

dollars) and for other good and valuable consideration, the receipt and sufficiency of which 

is hereby acknowledged, by the undersigned, TCE; its directors, officers, employees, 

agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates; 

insurers, assigns and related parties from time to time (collectively, the'"Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns (the "Releasees") from all manner of actions, causes of action, suits,. proceedings, 

debts, dues, accounts, obligations, bonds, covenants, ·duties, contracts, complaints, claims 

and denuiltds for darnage·s, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the 



Releasor arising out . of, in relation to or in connection with the CES Contract, the 

October 7 Letter or the Arbitration and from any and all actions, causes of action, claims 

or demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary 

duty or by virtue of any statute or otherwise or by reason of any damage, loss or injury 

~ising out of the matters set forth above and, without limiting the generality of the 

f~r~going, from any and all matters that were raised or could have been raisea in'respect 

to or arising out of the CES Contract, the October 7 Letter. NotwithStandnig the 

foregoing, nothing in this Release will limit, restrict or alter the obligations· of the 

Respondents to comply with the terms of any settlement agreement with the Releasor or to 

comply with any Final Award made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract and the October 7 Letter, but also injuries, 

losses and damages not now known or anticipated but which may later develop or be 

discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract and the October 7 

Letter, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract 

and the October 7 Letter or take any proceedings, or continue any proceedings against any 

other person or corporation who might claim, in any manner or forum, contribution or 

indemnity in common law or in equity, or under the provisions of any statute or 

regulation, from any other party discharged by this Full and Final Release. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall 

operate conclusively as an estoppel in the event of any claim, action, complaint or 



proceeding whid:r-iJ.]igJ:i.t;l~~- J:>ro)lgh,t 'in::the'JJlt:Ure by_ the Releasor with respect to the 

matters . covered by this Full and Final Release arid arising from the CES _Contract, the 

October 7 Letter and the Arbitration .. This Full =,d Final Release may be pleaded in the 

event any such claim~ action, complaint or pro2~,~ding is brought, as a complete defence 
').•"•·. 

and reply, and may be relied upon in any proceeding to dismiss the claim, action, 

complaint or proceeding on a summary basis and no objection will be raised by any party 

in any subsequent action that the other parties in the subsequent action were not privy to 

the formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actions, 

causes of action, claims, debts, suits or demands of any nature or kind arising from the CES 

Contract and the October 7 Letter which it has released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of the 

CES Contract and the October 7 Letter. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms 

of this Full and Final Release and the settlement underlying it will be held in confidence 

and will receive no publication either oral or in writing, directly or indirectly, unless 

deemed essential on auditor's or accountants' written advice for financial statements or 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact 

the settlement is made without admission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, the disclosure 

requirements of applicable securities law. 

DATED this ____ .day of _____ __.J 2011. 



TRANSCANADA ENERGY LTD. 

By: 

Title 



IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

T~SC~~DA ENERGY LTD. 

Oaimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONT ARlO and the ONT ARID 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Oaimant 
TransCanada Energy Ltd. ("TCE" or the "Qaimant") entered into the Southwest 
GTA Oean Energy Supply Contract dated as of October 9, 2009 (the ·~cES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Oaimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Oaimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Agaisnt the Crown Act, R.S.O., 1990, c. P. 27 ("PACA''), of 
its intent to commence an action against the Province of Ontario to recover the 



damages the Claimant suffered because of the termination of the CES Contract (the 
110aim''); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will notbe limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OPA 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 



Section 1.2 Act 

The provisions ofthe Act shall apply to this Arbitration Agre.,;,_ent exceptas varied · 
or excluded by this Agreement, or other written agreement of the Parties. 

ARTICLJ;!2 

Section 2.1 Consideration 

ill consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Claimant's claim that is the subject matter 
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) 

(b) 

Section3.1 

the Claim against the Province of Ontario and the OP A will not be 
pursued in the Courts; and 

~~:@)\alJM\i§ with the satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, TCE will provide a release to the 
OPA and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

ARTICLE3 

ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the "Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Fmal Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section 4.2 The Disputes 

The Arbitrator shall.fully and finally determine the amount of the reasonable 
damages to which the Claimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract 



(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation .on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c). For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the · CES Contract which is understood to include the following 
components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue 
Respondent is liable to compensate the 

., .,_. 



Section4.4 

economic value of the OGS that may be realized by Claimant in. 
the period after the expiration of the twenty vear term of the 
OGS Contract for its remaining useful life. · 

Arbitrator 1urisdiction 

Without limiting the jurisdiction of the Arbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as· to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 

·Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) determine any question of law arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of any award, the payment of interest from the 
appropriate date as determiried by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section ~-5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Patties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Ciuil Procedure, R.R.O. 
1990, Reg 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 



accounts and the Expenses shall be ultimately determilled with reference to the 
Rules and the case law, at the same time that other issues with respect to costs are 
determmed following the Final Award. 

Section ~.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator,. and the Arbitrator shall be 
adv;ied of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section5.1 Statement of Claim 

The Claimant shall deliver a Statement of Claim on or before October 3±, 
~.2012 

Section5.2 Defence 

The Respondent shall deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section 5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statement of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determilled by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the · 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to enstire that all 
documents in their power, possession or control are produced in the Arbitration. 

.. ·--~ 



When they meet and confer, the Parties'shalldeterrrrine a date by which each. 
shall deliver to the other adiSUdenlifying any and all records ··and documents, , 
whether written, electronic or otherwise, being produced,f6r,·the purpose of this, 
Arbitration, 'and by which each shall deliver the documents m the format agreed to 
by the Parties. 

Section 6.2 Evidence by Witness Affidavits 

ori a date to be deteimined by the Parties when they meet and confer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be deterrrrined by the 'Pai-ties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section 6.3 Cross Examinations on Affidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross .examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure") .. 

Section 6.4 Expert Reports . 

The Parties agree that experts Shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examhlations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports. 

(c) all expert reports delivered and filed in the Arbitration sha!Y include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 



each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral ,.,.,_ .,,,_,,. 
testimony. If the evidence of a witness is to be provided by way of Affi,davit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
eximrination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the -other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted.shall, prior to attending, execute a·. 
confidentiality agreement in the form attached hereto as Schedule" A". 

ARTICLE7 
AWARD 

Section 7.1 Decision(s) Timeline · 

Any interlocutory or interim award(s) shall be given in writing at Toronto, 
with reasons and shall be rendered within forty five (45) days of the conclusion of 
the relevant motion. · 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the communication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
fifteen (15) days after receipt of such request All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/her own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award ·to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. · 



Section 7.3 Soojeet 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Oalmant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE. 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or am interim final award] in favour of the Oairnant may be satisfied by 
way of the transfer to the Oalmant of an asset that has an after tax value to TCE, 
after due consideration for the tax implications of the transaction, equal to or greater 
than the Final Award [or interim final award] (the "Equivalent Value"). 

(a) Upon the request of the Respondent to satisfy the Final Award or 
interim final award by the transfer of an asset of Equivalent Value, 
TCE shall within ten (10) business days submit a list of assets of 
interest (the "Assets of Interest") to the Respondent for consideration. 
Such list to consist of assets owned by the ProVince of Ontario or an 
agencv of the Province of Ontruio and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amoungst the Parties. Assets which will provide partial 
Equivalent Value may be considered. The Assets of Interest shall be 
assets owned by the Respondent or by entities under the direction or 
control of the Respondent 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly /.':;Y.i,'<f' 
own~d affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confum its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and· is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above·TCE acting reasonably must be satisfied that 



(e) 

(h) 

(i) 

(ii) 

the transfeJ: will be in cmp.pliance with: all relevant covenants , 
relating to the asset and' in compliance with all applicable laws; 

... ~ . ,- ' 

all necessary consents, permits and authorizations are available 
to transfer the asset to TCE and for TCE to own and operate the 
asset; 

(iii) there are no restrictions on TCE's ability to develop, operate, 
sell or otherwise dispose of the asset; and . 

(iv) TCE does not b~com~ liable for any pre-closing . liabilities 
relating to the asset 

If the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, thert the Parties will ·Use commercially reasonable 
efforts to negotiate and settle the form of Stich defihltivE! doci.unents as 
may be required to give full effect to s:uch asset transfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contain conventional representations, .warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's lengih commercial parties. 

If more than ninety (90) days have elapsed after the Final Award [or an 
interim final award] of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 
documents for transfer, then TCE shall be permitted to isS)le a demand 
letter to the Respondent demanding immediate payment of the Final 
Award [or interim final award] in cash and such payment.shall be 
made within three (3) days of receipt of such demand letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

Section 7§..1 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 



purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be 
bound by the" deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 

For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from thne to thne agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Cl~ant's obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants· of the terms and 
conditions of this Article. 

Section9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities .. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the.phrase "without limitation". 



Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 

Section 9;6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Oaimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200- 100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON M5K 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry- Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax: (416) 868-0673 
Email: eunice.machado@ontario.ca 



Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 
Fax: (416) 862-6666 
Email: pivanoff@osler .com 

Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shail be served on the Parties' counsel of record 

DATED tlris day of _____ ~ 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 



ONTARIO POWER AUTHORITY 

By: 

Title 



BETWEEN: 

SCHEDULE" A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.0.1991, c. 17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Oaimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONT ARlO and the ONT ARlO POWER AUTHORITY 

Respondents 

-and-

• 

r' •"> 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Oean Energy Supply Contract between the Ontario Power 



Authority ~d TCE dated October 9, 2009 (the "CES Cm1tr~~ 
Respondents have entered into an Arbitration agreement dated 
11 Arbitra;tion Agreement"); 

AND- WHEREAS, pursuant to the Arbitration Agreement, o has 
produced certain information and documents 'relating to the issues -in -this 
Arbitration and the CES Contract (the" o Information''); 

AND WHEREAS, pursuant to the Arbitration Agreement, the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract (the " Respondents Information''); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and documents relating to the o Information, 
the Respondents Information or the issues in this Arbitration (collectively referred 
to with the .o Information and the Respondents Information as the "Confidential 
Information''); 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof; the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidentiallnformation; -

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: -. 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct 

2. Each of the undersigned hereby agree on bellalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives; or which is made available for review by 



the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. 

4. The undersigned hereby covenant and agree that 

(a) the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a c,ppy of this Agreement and agree to be bound by the 
terms hereof to the sarri.e extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be providedwith a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 

4'-



appropriate efforts· to ·re-acqtrire all· Confidential· Information that was 
previously disclosed to that person or entity, as well as any copies thereof or 
materials created in connection with the Confidential Information. 

6. In the event that either of the undersigned is requested or required (by oral 
questions, interrogatories, requests for information or documents in legal 
proceedings, subpoena, civil investigative demand or other similar process) 
to disclose any of the Confidential Information, the undersigned agrees to 
provide the other party with prompt written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

7. Each ofthe undersigned agrees that the other party does not and shall not 
have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retaining any copies thereof. 

9. The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in foll force and 
effect 

10. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be reqtrired to be released pursuant to the provisions of the 



Freedmn of Information and Protection of Privacy Act, RS.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and/ all of its 
Representatives, including without limitation, its legal advisors. 

'this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: ----------------------
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: ____________________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per: ____________________ __ 

Name: 

Title: 

• 
Per: ____________________ __ 

Name: 
Title: 



SCHEDULE"B" 

FULL AND FINAL RELEASE 

WHEREAS TRANSCANADA ENERGY LTD. ("TCE") and HER 

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE QNTARIO POWER 

AUTHORTIY (the "Respondents") have agreed to settle all matters. outstanding between 

them in respect of and arising from the Southwest GTA Oean Energy Supply Contract 

dated as of October 9, 2009 ("CES Contract") and the letter dated October 7, 2010 by 

which the Ontario Power Authority (the "OPA") terminated the CES Contract and 

acknowledged that TCE was entitled to its reasonable damages (the "October 7 Letter"); 

IN CONSIDERATION of the payment of the settlement amount agreed by;;;~,,~,,;('"fi'i(J_Wii~;,;~[~~;i~~~~;;,;f:;;_, 
the parties for all claims arising from the CES Contract arid the October 7 Letter [as set oulf~§'/1!'~\C?<~~~j 

in the · 

'Arbitration") and/ or in consideration of the payment of the Final Award made in 

arbitration proceedings between TCE and the Respondents pursuant to an Arbitration~~ 

Agreement dated ~, and the payment by the Respondents to TCE of the sum of $5.00 (fiv•ec~.;~: 

dollars) and for other good and valuable consideration, the receipt and sufficiency 
,.,, .,,, '"'""''' 

is hereby acknowledged, by the undersigned, TCE, its cfuectors, officers, errtpl•oy••es, .. ·):·-:::,;;: : .. /; 1/;:;;;c:.;:;7,',§_;t'Jii·<·• 

agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliatte,,, 

insurers, assigns and related parties from time to time (collectively, the "Releasor"); ,, .. 1i:·cr::: ""'""''' .·:·. · 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their res:pecltivei§; 

directors, officers, employees, agents, suc~essors, subsidiaries, affiliates, insurers 

assigns (the "Releasees") from all manner of actions, causes of action, suits, '~~~:ee~~~~j[~~€~~'.t1·) !g\:(·~·~ji~~~J debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, 

and demands for damages, monies, losses, inden:mities, costs, interests in loss, or injuri.es:?t;''''if't:'' 

howsoever arising which hereto may have been or inay hereafter be sustained by .;,c: If';t~1!2:•'"£:l;~jfi~~··•·t 



Releasor arising out of, in relation to or in connection with the CES Contract, 

October 7 Letter or the Arbitration and from any and all actions, causes of action, claim1s;c ; 

or demands of whatsoever nature, whether in contract or ln tort or arising_ as. a f:;l:;:~~itl~j~,f~--l];){!r~·~~t 
duty or by virtue of any statute or otherwise or by reason of any damage, loss or 

arising out of the matters set forth above and, without limiting the generality •o::f:P~~~:[~i;{~ l1~tr~~l1t~~!f~:~~'~t;; 
foregoing, from any and all matters that were raised or could have been raised in r: 

to or arising out of the CES Contract, the Octoper 7 Letter. NotWithstandnig 

foregoing, nothing in this Release will limit, restrict or alter the obligations of 

Respondents to comply with the terms of any settlement agreement with the Releasor or 

comply with any Final Award made in favour of the Releasor. 

IT IS UND_ERSTOOD AND AGREED that_ this Full and Final Release 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, 

respect of and arising from the CES Contract and the October 7 Letter; but also in~llri•.s;\{'- ._--.···--.•. __ ._., '" ·· • ,co•-:fc'•'"''iS''~··· 

losses and damages not now known or anticipated but which may later develop or 

discovered, including all the effects and consequences thereof, and (b) any and allilleo:f:a::~j~*j~ii?lf~~t~i~~~ 
claims or causes of action that could have been made at the Arbitration by the R 

against the Releasee5, in respect of and arising from the CES Contract and the October 

Letter, and that this Full and Final Release is to be construed liberally as against 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Cc•nbracf 

and the October 7 Letter or take any proceedings, or continue any proceedings against 

other per~on or corporation who might claim, in any manner or forum, contribution 

indemnity in common law or in equity, or under the provisions of any 

regulation, from any other party discharged by this Full and Final Release. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release >m"-'c;.o;·c-·-·x;·;•;:;., 

operate conclusively as an estoppel in the event of any claim, action, complaint 



proceeding which might be brought in the future by the Releasor With re.Spect to 

matters covered by this Full and Final Release and arising from the CES Contract, the:'''"'? 

October 7 Letter and the Arbitration .. 1hls Full and Final Release may be pleaded in the:;;~~f~'i1~J"~{ i:'·.;·,,"•'·'• 
:::;co, ,,,;-•;.••::; 

event any such claim, action, complaint or proceeding is brought, as a complete defence ... 

and reply, and may be relied upon in any ·proceeding to dismiss the claim, action, 

complaint or proceeding on a summary basis and no objection will be raised by any 

in any subsequent action that the other parties in the subsequent action were not privy 

the formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents 

warrants that it has not assigned to any person, finn, or corporation any of the act>ons,;::'~ ,',~'·]:'!'(';; :;i ;):;,fl~i!,;• ·~; :;~:]:' 
causes of action, claims, debts, suits or demands of any nature or kind arising from the 

Contract and the October 7 Letter which it has released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releas·or:i 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of thE!i~~~1t\:i ;.;;jt; 
CES Contract and the October 7 Letter. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and tenmsi~ 

of this Full and Final Release and the settlement underlying it will be held in cm:tficlence;[Si~~'i'}' 

and will receive no publication either oral or in writing, directly or indirectly, .]c''~:;•:.·;~J; ~f~\)l;z;~. 

deemed essential on auditor's or accountants' written advice for financial statements or· 

income tax purposes, or for the purpose of any judicial.proceeding, in which event the fact 

the settlement is made without admission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, the di••clclsure.· .:: > 
requirements of applicable securities law. 

DATED this ___ day of _____ ~2011. 



TRANSCANADA ENERGY LTD. 

By:. 

Title 



Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Michael Lyle 
Sunday, July 31, 2011 5:50 PM 
'Dermot Muir' 
RE: Arbitration Agreement 

I am working through this and will have a mark up with comments back in the next couple of hours. In .the meantime, 
with respect to the call with David I am fairly flexible re time. Just give me a 15 minutes heads up. · · 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disClosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail messB.ge or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 3:53 PM 
To: Michael Lyle 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

I look forward to speaking to you this evening. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Friday, July 29; 2011 7:19 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

1 



Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. · 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
MSG2CS 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient{s) named above, H the reader of this e-mail is not an intended recipient, 
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received tlrls e~rnail ht error, 
please notify the sender immediately by retnrn e-mail and permanently delete the copy you received. 
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Crystal Pritchard 

From: 
Sent: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Sunday, July 31, 2011 6:16 PM 

To: Michael Lyle 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 
Attachments: Draft Arbitration Agreement_FINAL 1 O_IO.docx; Blackline Draft Arbitration Agreement~FINAL9 

_10 vs Draft Arbitration Agreement_FINAL 10_IO.docx 

Michael: 

Please find attached th·e latest draft. Two minor changes to 7.3 as noted in the blackline. 

I'll be back to you shortly to confirm a time for our conversation. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Sunday, July 31, 2011 3:53 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please. find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

I look forward to speaking to you this evening. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later tbis evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

1 



Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
MSG2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario·.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only £ot· the personal and confidential use of tlte recipient(s} named above. If the reader of this e-mail is not an intended recipient, 
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error, 
plea..c;e notify the sender immediately by return e-mail and pennanently delete the copy yon received. 
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IN THE MATTER OF AN ARBITRATION 

BE1WEEN: 

TRANSCANADA ENERGY LID. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OP A terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Claimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Agaisnt the Crown Act, R.S.O., 1990, c. P. 27 ("P ACA"), of 
its intent to commence an action against the Province of Ontario to recover the 



damages the Claimant suffered because of the termination of the CES Contract (the 
"Oaim"); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will riot raise 
as a defence the Force Majeure Notices filed by the Claimant with the OP A 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 



Section 1.2 Act .,,._ 

.. _._, ,·;, ··:·., . . . --- ,,_ . 

·.· Th.e'provilii6n5'otfll~ Acfsllitfi.'~p'\;iy t6lliis Arbitratiori'Agreeiln:enl'·io>xcept'as varied 
or excluded by this Agreement, or other written itgreein'Jni:' o(tHe Parties; .·. >" · 

ARTICLE2 

Section2.1 Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance With the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is Cl. settlement of the Claimant's claim .that is the subject matter 
ofits April27, 2011 Notice, pursuant to section22 (c) of the PACA, the Parties agree: 

(a) the Oaim against the Province of Ontario and the OPA Will not be 
pursued in the Courts; and 

(b) ~~With the satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, TCE Will provide a release to the 
OP A and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

ARTICLE3 

ARBITRATOR 

Section3.1 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the" Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act.· 

Section4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Oaimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 



Section4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract. 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result .of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCEwould 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract which is understood to include the following 
components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Respondent is· liable to compensate the Claimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Claimant in the period after the expiration of the 



·section4.4 

twenty year term of the OGS Contract forjts remaining useful 
life. 

: ··'--: :-'·'. 

· '.ArbitJ:~tprJurisdf~tion 
without limiting the j~iscliction of the Arbitrator at la~,· the sub;clssib~ to 

arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) determine any question of law arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interiocutory or interim orders; 

(f) include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R. 0. 
1990, Reg 194 (the "Rules") and with regard to the.relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relati9n to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 



Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final Award. 

Section 4.6 Timetable 

Any deadlines contained in this Agreeme~t may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. · 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Claimant shall deliver a Statement of Claim on or before October 6, 2012 

Section 5.2 Defence 

The Respondent shall deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section 5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statement of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the ~cope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
·documents in their power, possession or control are produced in the Arbitration. 



· : When: tliey'meet and' confe:r1 th'ePartigs shNI' deterrrtirte a date by which each 
shill deliveri,tcnhe ofher:a list identifjrtng any and>iaJ.l :records arid'rdocilinents, 
whether,' written~ eMcttbtiid• ot' 'OtherwiSe( b€Hrlg produced, fot,'th~i purpose ,of(this 

,. Arbitta:tiort/<lif<;l•by which eachishalfdeli~dllie documeitts'ih tl:).e forhlat'agreed to 
,:,,byoilie:PartiEis~''"'' ',.,_,:,;., ·,: 'c·;c.;.·; ;,;.' ,',.' ,, ·'":';"' 

Section 6.2 Evidence by Witness Mfidavits 

On a date to be determined by the Parties wh~ri they 'rtieef; ilid c6nter; the 
Parties shall deliver to each other s:wom af#davits qf each of their witnesses. 

. . on: a date to be determined by the Parties when they meet and confer, the 
Partie's shall deliver to each other respondirig'swom affidavits from their witriesses. 

· Section 6.3 Cross Examinations on Mfidavits 

The Parties agree that cross examinations of the affi!illts. will take place on a 
date to· beagreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section 6,4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree on the follovying timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports. 

(c) all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration Hearing 

·The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted· in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 



each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
. c()nfidentiality agreement in the foni]. attachedhereto as Scheciule "A". · 

. ARJ'Ici,;E7.· 
AWARD 

. ·-:·;;· 

Section 7.1 Decision(s) Timeline 

.. Any interlocutory or interim award(s) ,shall be given in writing at Toronto, 
with reasons and shall be rendered within forty five (45) days of the conclusion of 
the relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the communication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration. but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
fifteen (15) days after receipt of such request. All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final· 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/her own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 

. terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. · 



Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award] in favour of the Oaimant may be satisfied by way 
of the transfer to the Oaimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications of the transaction, equal to the Final 
Award [or interim final award] (the· "Equivalent Value"). 

(a) Upon the request of the Respondent to satisfy the Final Award or 
interim final award by the transfer of an asset of Equivalent Value, 
TCE shall within ten (10) business days submit a list of assets of 
interest (the "Assets of Interest") to the Respondent for consideration. 
Such list to consist of assets owned by the Province of Ontario or an 
agency of the Province of Ontario and at a minimum to include assets 
iri which TCE has an equity interest or that has been subject to prior 
discussion amoungst the Parties. Assets which will provide partial 
Equivalent Value may be considered. The Assets of Interest shall be 
assets owned by the Respondent or by entities under the direction or 
control of the Respondent. 

(b) lf an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. lf TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) lf an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



(ii). . ' all necessary consents,, permits. and <~.uthorizations are available 
to transfer the assett?TCE andfor TCE.to oW11 and operate the 

(iii) 

(iv) 

asset; 

. there. are.. no restric,tions on TC:~l' ~. ability to develop,,pperate, 
sell or otherwise. dispose of the asset; and 

TCE does not becom¢ . liable for any pre-closing liabilities 
relatingto the asset. · 

(e) lf the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, then the Parties will use conunercially reasonable 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties. 

(h) lf more than ninety (90) days have elapsed after the Final Award [or an 
interim final award] of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 
documents for transfer, then TCE shall be permitted to issue a demand 
letter to the Respondent demanding immediate payment of the Final 
Award [or interim final award] in cash and such payment shall be 
made within three (3) days of receipt of such demand letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

Section 8.1 

ARTICLES 
CONFIDENTIALITY 

·Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be 
bound by the "deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Claimant's obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure 'that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Patty agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

ARTICLE9 
MISCELLANEOUS 

Section 9.1 Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with th~ laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural. 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject · matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to. that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200-100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON MSK 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronfo, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry- Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax: (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler.com 

Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day o£ ______ _,2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 

ONTARIO POWER AUTHORITY 

By: 

Title 
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BETWEEN: 

SCHEDULE "A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.0.1991, c.17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Oaimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Clean Energy Supply Contract between the Ontario Power 



·Authority and TCE dated October 9, @09 (the. "CES 
Respondents have entered into an Arbitration agreement dated 
"Arbitration Agreement"); 

·, 

TCE and the 
(the 

ANn WREREAS, pursuant to the Arbitration Agreement, • has 
produced certain information and documents ·relating to the issues in this 
Arbitration and the CES Contract (th!'! "• Information"); 

AND . WHEREAS, . pursuant to the Arbitration Agreement,. the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract (the " Respondents Information"); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and documents relating to the • Information, 
the Respondents Information or the issues in this Arbitration (collectively referred 
to with the • Information and the Respondents Information as the "Confidential 
Information"); 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct. 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 



3. 

4. 

(a) 

(b) 

(c) 

(d) 

5. 

the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acqUired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. 

The undersigned hereby covenant and agree that: 

the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Inform<J.tion that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 



apprbpriate''efforts· to· re~acquire 'all Confidential Information' that was 
previously disclosed to that person or entity, as well as any ~opies thereof or 
materials created in connection with the Confidential Information . 

. . ·, ;· 

6. In the event,rthat either of the-und~rsigned is,reqliested· ~:n required (by oral 
questions; 'mterrogatories; requests< for ·information or documents in legal 
proceedings, subpoena, civil investigative demand or other similar process) 
'to disclose' any of the'Confid.ential· Infotinatidn~ the undersigned agrees to 
provide the other party with prompt written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

7. Each of th~ undersigned agrees that the other party does not and shall not 
have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other ·party to an injunction issfied by a Court of ·competent jurisdiction 
restraining the disclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of' its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Repres'entatives or witnesses 
to the other party when this Arbitration ·has been completed, without 
retaining any copies thereof. 

9. The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect. 

10. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 

. Information, and any other document or agreement provided or entered into 
in connection with this Arbitratio~ or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 



Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and all of its 
Representatives, including without limitation, its legal advisors. 

, this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: -----------------------­
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: ______________________ _ 
Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per:. ______________________ _ 

Name: 

Title: 

• 
Per: ____________ _ 

Name: 
Title: 



· SCHEDULE "B". ' 

RJLL AND FINAt RELEASE 

WHEREAS TRANSCANADA ENERGY LTD. ("TCE") and HER 

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER 

AUTHORTIY (the "Respondents") have agreed to settle all matters outstanding between 

them in respect of and arising from the Southwest GT A Oean Energy Supply Contract 

dated as of October 9, 2009 ("CES Contract") and the letter dated October 7, 2010 by 

which the Ontario Power Authority (the "OPA") terminated the CES Contract and 

acknowledged that TCE was entitled to its reasonable damages (the "October 7 Letter"); 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties for all claims arising from the CES Contract and the October 7 Letter [as set out 

in the · · ] (the 

'Arbitration") and/ or in consideration of the payment of the Final Award made in the 

arbitration proceedings between TCE and the Respondents pursuant to an Arbitration 

Agreement dated )IJo., and the payment by the Respondents to TCE of the sum of $5.00 (five 

dollars) and for other good and valuable consideration, the receipt and sufficiency of which 

is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees, 

agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates, 

insurers, assigns and related parties from time to time (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns (the ·"Releasees") from all manner of actions, causes of action, suits, proceedings, 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 

and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the . 



Releasor arising .out of, in relation to or in connection with the CES Contract, the 

October 7 Letter or the Arbitration and from any and all actions, causes of action, claims 

or demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary 

duty or by virtue of any statute or otherwise or by reason of any damage, loss or injury 

arising out of the matters set forth above and, without limiting the generality of the 

foregoing, from any and all matters that were raised or could have been raised in respect _ 

to or arising out of the CES Contract, the October 7 Letter. Notwithstanclriig the 

foregoing, nothing in this Release will limit, restrict or alter the obligations of the 

Respondents to comply with the terms of any settlement agreement with the Releasor or to 

comply with any Final Award made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract and the October 7 Letter, but also injuries, 

losses and damages not now known or anticipated but which may later develop or be 

discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract and the October 7 

Letter, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract 

and the October 7 Letter or take any proceedings, or continue any proceedings against any 

other person or corporation who might claim, in any manner or forum, contribution or 

indemnity in common law or in equity, or under the provisions of any statute or 

regulation, from any other party discharged by this Full and Final Release. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall 

operate conclusively as an estoppel in the event of any claim, actio~ complaint or 



proceeding which· might be.• brought ·in the future by the Releasor with respect to the 

matters covered by this Full and Final Release and arising from the CES Contract, the 

October 7 Letter and the Arbitration. This Full and Final Release may be pleaded in the 

event any such claim, action, complaint or proceeding is brought, as a complete defence 

and reply, and may be relied upon .in any proceeding to dismiss the claim, action, 

complaint or proceeding on a su~ary basis~d no objection will be raised by any party 

_ in any subsequent action that the other parties in the subsequent_action were not privy to 

the formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actions, 

causes of action, claims, debts, suits or demands of any nature or kind arising from the CES 

Contract and the October 7 Letter which it has released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND· AGREED that neither the Releasor 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of the 

CES Contract and the October 7 Letter. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms 

of this Full and Final Release and the settlement underlying it will be held in confidence 

and will receive no publication either oral or in writing, directly. or indirectly, unless 

deemed essential on auditor's or accountants' written advice for financial statements or 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact 

the settlement is made without admission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, the disclosure 

requirements of applicable securities law. 

DATED this;___· ___ .day of ______ _J 2011. 



TRANSCANADA ENERGY LTD. 

By: 

Title 



IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCANADA ENERGY LTD. 

Oaimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONT ARlO and the ONT ARlO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority {the "OPA") and the Oaimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Oean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario {the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Oaimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Oaimant provided written notice to 
Her Majesty the Queen in Right of Ontario {the "Province of Ontario"), under 
section 7 of the Proceedings Agaisnt the Cr!1Wn Act, R.S.O., 1990, c. P. 27 ("PACA"), of 
its intent to commence an action against the Province of Ontario to recover the 



damages the Claimant suffered because of the termination of the CES Contract (the 
"Oaim11

); • 

AND WHEREAS the Parties have agreed that the Oaimant' s damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a .. result of sections 10.5 or 14.1.of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Oaimant with the OPA 
including those issued after the Town of Oakville rejected the Oaimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for mirior variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct 



Section 1.2 Act 

The provisions of the Act shall apply to ihis Arbitratioii Agreement except as varied· 
or excluded by this Agreement, or other written agreement of the Parties. 

ARTICLE2 

Section2.1 Consideration 

lu consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Claimant's claim that is the subject matter 
of its April27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) the Oaim against the Province of Ontario and the OPA will not be 
pursued in the Courts; and 

(b) m~~allil~ with the satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, TCE will provide a release to the 
OPA and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

Section 3.1 

ARTICLE3 

ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the "Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section 4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Oaimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 



Section 4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including t11e anticipated 
financial value of the CES Contract. 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: · 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Oaimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract which is understood to include the following 
components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the ;,;.&:(~~·~;~:, ip~:Bi\i~ 
performance or termination of the CES Contract to the extent .:; 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Respondent is liable to compensate the Claimant for the 
tenninal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Claimant in the period after the expiration of the 



twenty yea<. term of the OGS ·contract for its remailling u:>t:Iw> 

life. 

Section 4.4 . Arbi!Tator Jurisdiction 

Without limiting· the jurisdiction of the Arbitrator at law, the submission to 
arbi!Tation hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or valldity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matter~ 
goveirring the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; , · · 

(c) determine any question of law arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of any award, the payment of interest from 
· . appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 (the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costS following the Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including .but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 



Rules and the case Jaw, at the same time that other issues with respect to costs are 
determined following the Final Award. 

Section 4.6 Timetable 
Any deadlines contained in this Agreement may be extended by mutual 

agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Claini 

The Claimantshall deliver a Statement of Claim on or before October 6, 2012 

Section5.2 Defence 

The Respondent shall deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section 5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statement of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity,. the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will lise all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 



When they meet and coDfer, the Parties shall determine a date by which each· 
shall deliver to the other a liSt identifying any arid' all records and docuinents;· 
whether written, electronic: ot otherwise, being produced for the purp(J5e of this 
Arbitration, and by which eaeh shall deliver the documerits in the format agreed to · 
by the Parties. · · 

Section 6.2 Evidence by Witness Affidavits· 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits froni their witnesses. 

Section 6.3 Cross Examinations on Affidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be ;·};C"ito''iil~~~·}; :;.~:~,.r0;fH:• '; 
used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports. 

(c) all expert reports delivered and ffied in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
Independence. 

Section 6.5 Arbitration Hearing 

The.Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 



each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultiinately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section6.9 

Subject to the terms of .this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that .the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
confidentiality agreement in the form attached hereto as Schedule" A". 

Section 7.1 

ARTICLE7 
AWARD 

Dec.ision(s) Tinteline 

Any interlocutory or interim award(s) shall be given in writing at Toronto, 
with reasons and shall be rendered within forty five (45) days of the conclusion of 
the relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the communication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final A ward; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
fifteen (15) days after receipt of such request. All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on hisfher own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretatio~ correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 



Section 7.3 

The Parties agree that it is in their mutual interests that a Fmal Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final . 
Award [or an interim final award] in favour of the Oaimantmay be satisfied by way 
of the transfer to the Oaimant of an asset that has an after tfmeguivalent value to 
TCE, after due consideration for the tax implications of the transaction, equal to-e. 
greater tllaa the Final Award [or interim final award] (the "Equivalent Value"). 

(a) Upon the request of the .Respondent to satisfy the Final Award or 
interim final award by the transfer o( an asset of Equivalent Value, 
TCE shall within ten (10) business days submit a list of assets of 
interest (the "Assets of Interest") to the Respondent for consideration. 
Such list to consist of assets owned by the Province of Ontario or an 
agel!cy of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amoungst the Parties. Assets which will provide partial 
Equivalent Value may be considered. The Assets of Interest shall be 
assets owned by the Respondent or by entities under the direction or 
control of the Respondent 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



(ii) 

(ill) 

(iv) 

all necessary consents, permits and authorizations are available 
to transfer the asset to TCE and for TCE to own and operate the 
asset; 

there are no restrictions on TCE's ability to develop, operate, 
sell or otherwise dispose of the asset; and · 

TCE does not become liable for any pre-dosing liabilities 
relating to the asset 

(e) If the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, then the Parties will use commercially reasonable 
efforts to negotiate and settle the form of such definitive documerits as 
may be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer betw"een 
arm's length commercial parties. 

(h) If more than ninety (90) days have elapsed after the Final Award [or an 
· interim final award] of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 

documents for transfer, then TCE shall be permitted to issue a demand ;i~l~~J~~~fi;~1~~~~~~·~';};1,::, letter to the Respondent demimding immediate payment of the Final. 
Award [or interim final award]" in cash and such payment shall be 
made within three (3) days of receipt of such demand letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

Section 8.1 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, th~y shall abide by and be 
bound by the "deemed undertaking" rule as stipulated in Rule 30.1 of the Rules.· 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, adm.fuistrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Oaimant' s obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

Section 9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement 

Section9.4 Extended Meanings 

In this Agreement words importing the singular_ number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general_ and limited partnerships, associations, trusts, unincorporated 
organizations/ joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or· context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts 

This Agreement may be executed in any. number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute· one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
· electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Oaimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
· 3200 -·100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON M5K 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: ifinniBan@tg:f.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON M5X 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry -Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Ennice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler .com 

Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day o£ _____ ~2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 

ONTARIO POWER AUTHORITY 

By: 

Title 

. ·, '. 





BETWEEN: 

SCHEDULE" A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.O. 1991, c.17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONT ARlO and the ONT ARlO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Qaimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Gean Energy Supply Contract between the Ontario Power 



Authority and TCE dated''October 9; 2009 (the<'CES Contracf;'iTCE·.artd the 
Respondents have entered into an Arbitration agreement dated iJmC·•ftf§!li!!l(the, 
"Arbitration Agreement"); 

AND WHEREAS,. ·pursuant to the Arbitration Agreement, o has 
produced certain· information and ·documents· relating to the issues in this 
Arbitration and the CES Contract (the "o Information"); 

AND WHEREAS, pursuant to the Arbitration Agre"lrlent, the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract (the" Respondents Information"); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and docum!'llts relating to the o Information, 
the Respondents Information or .the issues in. this Arbitration (collectively referred 
to with the o Information and the Responcjenis Inf()rmation as the "Confidential 
Information"); · · · · 

AND WHEREAS the· Confidential Information is either not available 
to the general public and/ or is confidential in nature and; on the basis thereof, the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy· of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 



the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or· 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. 

4. The undersigned hereby covenant and agree that 

(a) the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
ou!y to the extent required in connection with the Arbitration and on f',~i,i;~; ~·if}i,;3/'~~ 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information· that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. H such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 



appropriate efforts·· to ·:re-acqtiliii all ·confidential Information that was· 
previously disclosed to that person or entity, as well as any copies thereof or 
materials created in connection with the Confidential Information . 

. .. ·-

6. In the event that either of the undersigned is requested or required (by oral 
questions, interrogatories, requests for information or documents in legal 
proceedings, subpoena, civil investigative demand or other similar process) 
to disclose any of the Confidential Wonll.ation, the undersigned agreeS to 
provide the other party with prompt written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

7. Each of the undersigned agrees that the other party does not and shall not 
have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclosure of the Confidential Information or any part. or parts 
thereof. For· greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or , 
equitable remedies available to it, including the recovery of damages. 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retaining any copies thereof. 

9. The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect 

10. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 



Freedom of Information and Protection of Privacy Act, RS.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its . successors and assigns and all of its 
Representatives, including without limitation, its legal advisors. 

'this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: __________________ __ 

Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: ____________________ ___ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per: ______________ ___ 
·Name: 

Title: 

• 
Per: ____________________ _ 

Name: 
Title: 



SCHEDULE "B" 

FULL AND FINAL RELEASE 

WHEREAS TRANSCANADA ENERGy__ LTD •. 

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER 

AUTHORTIY (the "Respondents'1 have agreed to settle all matters outstancting between 

them in respect of and arising from the Southwest GTA Oean Energy Supply Contract 

dated as of October 9, 2009 ("CES Contract") and the letter_ dated October 7, 2010 by 

which the Ontario Power Authority (the "OPA") terminated the CES Contract and 

acknowledged that TCE was entitled to its reasonable damages (the "October 7 Letter"); hJ:~i[~~'~i,:~;~:;i:~,;I~~1t)~~~~l[Jf:~···· 
IN CONSIDERATION of the payment of the settlement amount agreed 

the parties for all claims arising from the CES Contract and the October 7 Letter [as set 

in the 1 Y, 
'Arbitration") and/or in consideration of the payment of the Final Award made in 

arbitration proceectings between TCE and the Respondents pursuant to an Arbitration 

Agreement dated ~, and the payment by the Respondents to TCE of the sum of $5.00 

dollars) and for other good and valuable consideration, the receipt and sufficiency ofwndclr\t;,j';) 

is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees,;; 

agents, servants, administrators, successors1 shareholders, members/ subsidiaries, affiliates, 

insurers, assigns and related parties from time to time (collectively, the "Releasor"); 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers 

assigns (the "Releasees'1 from all manner of actions, causes of action, suits, pr<Jce:edin~~s,iij;~t:''j}K~ ~;i~~~~; .\j~i]6:;~·i;;:,,;, 

debts, dues, accounts1 obligations/ bonds, covenants, duties, contracts, complaints, cl•im• 

and demands for damages, monies, losses, indemnities, costs, interests in lOss, or ini·uriest 1~:tf''\"(f!'cT "-'\ 
howsoever arising which hereto may have been or may hereafter be sustained by th,,(;cr;?i~it;\'~t:~;,:~:i fo)'f!j(r(;["/!'(; 



Releasor arising out of, in relation to or in connection with the CES Contract, thE!?c~i ;:~; 

October 7 Letter or the Arbitration and from any and all actions, causes of action, daims:,:;>f;'ff 

or demands of whatsoever nature, whether in contract or in tort or arising as a fidluciary;c;;;][ ,,,,,,,.,., ..• •> 

duty or by virtue of any statute or otherwise or by reason of any damage, loss or iniu,-,,:;:i.'.c'" 

arising out of the matters set forth above and, without limiting the generality of 

foregoing, from any and all matters that were raised or could have been raised in res:pe,ctf' •j 

to or arising out of the CES Contract, the October 7 Letter. Notwithstandnig 

foregoing, nothing in thls Release will limit, restrict or alter the obligations of 

Respondents to comply with the terms of any settlement agreement with the Releasor or 

comply with any Final Award made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that thls Full and Final Release 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, 

respect of and arising from the CES Contract and the October 7 Letter, but also inj1.rri<•s,,:':' 

losses and damages not now known or anticipated but which may later develop or 

discovered, including all the effects and consequences thereof, and (b) any and all of 

claims or causes of action that could have been made at the Arbitration by the Releasor:~10::S~'i1'it~~fcc .. ,~~~;;i~ 

against the Releasees, in respect of and arising from the CES Contract and the October 'c(1tt~}i%~·~~~!')/~·;~~lr~';~·r~~~~ 
Letter, and that thls Full and Final Release is to be construed liberally as against ,:i 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract · 

and the October 7 Letter or take any proceedings, or continue any proceedings against 

other person or corporation who might cla.im_ in any manner or forum, contribution 

indemnity in common law or in equity, or under the provisions of any statute 

regulation, from any other party discharged by thls Full and Final Release. 

IT IS UNDERSTOOD AND AGREED that thls Full and Final Release 

operate conclusively as an estoppel in the event of any claim, action, complaint 



proceeding which might be brought in the' future by the Releasor with respect to 

matters covered by this Full and Final Release and arising from· the CES Contract, 

October 7 Letter and the Arbitration. This Full and Final Release may be pleaded in 

event any such claim, action, complaint or proceeding is brought, as a complete del'enc:e'; 

and reply, and may be relied upon in any proceeding to dismiss the claim, 

complaint or proceeding on a summary basis and no objection will be raised by any ·~··;~.\·t~f,;"£',I!,.1~c.r~f,~flftfii!~~J).; 
in any subsequent action that the other parties in the subsequent action were not privy t< 

the formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents an•d''·~~.J~~t~i~J$]~~~~l~~ 
warrants that it has not assigned to any person, firm, or corporation any of the actio•::·Nf~;~f~~'l;'~~i{i) %:~~f~~ 
causes of action, claims, debts, suits or demands of any nature or kind arising from the r 

Contract and the October 7 Letter which it has released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Rel.eas;orc.:i::[·.; 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of 

CBS Contract and the October 7 Letter. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and ter:ms~: i .. : ':•<' 
~f this Full and Final Release and the settlement underlying it will be held in 

and will receive no publication either oral or in writing, directly or indirectly, 

deemed essential on auditor's or accountants' written advice for financial statements 

income tax purposes, or for the purpose of any judicial proceeding, in which event the 

the settlement is made without admission of liability will receive the same publication · ... 

simultaneously or as may be required by Jaw, including without limitation, the disclosure· 

requirements of applicable securities law. 

DATED this ___ _:day of _____ ~ 2011. 



TRANSCANADA ENERGY LTD. 

By: 

Title 



Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Michael Lyle 
Sunday, July 31, 2011 6:18PM 
'Dermot Muir' 
RE: Arbitration Agreement 

. ·,~· .. 

Ok. I have started to insert my comments into your previous draft so please take that into account wheh you re~eive it .. · 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosur~ under appliCable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message · 

From: Dermot Muir fmailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 6:16PM 
To: Michael Lyle 
Cc:.David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline. 

I'll be back to you shortly to confirm a time for our conversation. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Sunday, July 31, 2011 3:53 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

I look forward to speaking to you this evening. 
1 



Regards 

Dermot 

From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

Please fmd attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
MSG2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLiqTOR/CLIENT PRNILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is 11ot an i11.tended recipient.. 
you have received this e-mail in error and any review~ dissemination? distribution or copying is strictly prohibited. If you have received this e-mail in error, 
please notify the sender immediately by rettun e-mail and permanently delete the copy you received. 
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Crys~al Pritchard 

From: 
Sent: 
To: 
Subject: 

Michael Lyle 
Sunday, J,uly 31, 2011 6:21 PM 
'Dermot Muir' 
RE: Arbitration Agreement 

,,·, 

This evening may work better as I will then be able to brief my Chair in the morning. I will. let you know wheth.er or not 1 
will still be in the office or at home by then. · · · · · · · ~ · ·,, · · ·. · · .·· · · ·· 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may .contain information that is privile'ged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of thiS e-mail meSsage or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please l'lDtify the sender immediately 
and delete this e-mail message · 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 6:19PM 
To: Michael Lyle 
Subject: FW: Arbitration Agreement 

Michael: 

Can.you please let me know which time works best for you: 

Thanks 

Dermot 

From: David Livingston 
Sent: Sunday, July 31, 2011 6:16 PM 
To: Dermot Muir 
Subject: Re: Arbitration Agreement 

We are just cooking dinner for 10 so I will not be free now for a while. I can talk say at 9:30 or tomorrow am say 9:30. 
Please let me know which is best. 

From: Dermot Muir 
To: David Livingston 
Sent: Sun Jul 3118:01:18 2011 
Subject: FW: Arbitration Agreement 

1 



David: 

Michael is available to speak to us this evening. What time would work for you? 

Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Sunday, July 31, 2011 5:50 PM 
To: Dermot Muir 
Subject: RE: Arbitration Agreement 

1 am w~rking through this and will have a mark up with comments back in the next couple of hours. In the meantime, 
with respect to the call with David I am fairly flexible re time. Just give me a 15 minutes heads up. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e·mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infmmation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distnbution or copying of this e-mail message or 
any files transmitted with it Is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e·mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 3:53 PM 
To: Michael Lyle 
Cc: David Uvingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

2 



!look forward to speaking to you this evening. 

Regards 

Dermot 

From: De.rmot Muir 
Sent: Friday, July 29, 2011 7:19PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: f\N: Arbitration Agreement 

Michael: 

Please fmd attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667 .. 

Regards 
' . 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the t·ecipient(s) named above. I£ the reader of this e-mail is not an intended recipient; 
yon have received this e-mail in error and any review~ di~semination,. distribution or copying is strictly prohibited. If yon have received this e-mail in eiTor; 
please notify the sender immediately by return e-ma:il and permauently delete the copy you received. 

3 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] · 
Sunday, July31, 20116:22 f'M 
Michael Lyle 
RE: Arbitration Agreement 

Ok, thanks. I'll forward the tele-con number. 

Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Sunday, July-31, 2011 6:21 PM 
To: Dermot Muir 
Subject: RE: Arbitration Agreement 

.·. -.-

This evening may work better as I will then b.e able to brief my Chair in the morning. I will let you know whether or not 1 
will still be in the office or at home by then .. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mairmessage or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 6:19PM 
To: Michael Lyle 
Subject: FW: Arbitration Agreement 

Michael: 

Can you please let me know which time works best for you. 

Thanks 

Dermot 

From: David Livingston 
Sent: Sunday, July 31, 2011 6:16PM 
To: Dermot Muir 
Subject: Re: Arbitration Agreement 

1 



We are just cooking dinner for 10 so I will not be free now for a while. I can talk say at 9:30 or tomorrow am say 9:30. 
Please let me know which is best. 

From: Dermot Muir 
To: David Livingston 
Sent: Suri Jul 3118:01:18 2011. 
Subject: FW: Arbitration Agreement 

David: 

Michael is available to speak to us this evening. What time would work for you? 

Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Sunday, July 31, 2011 5:50 PM 
To: Dermot Muir 
Subject: RE: Arbitration Agreement 

I am working through this and will have a mark up with comments back in the next couple of hours. In the meantime, 
with respect to the call with David I am fairly flexible re time. Just give me a 15 minutes heads up. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it Is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with It are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you- have received this message in error, 
or are not the named recipient(s), please r'lotify lhe sender immediately and delete this e-mail message. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 3:53 PM 
To: Michael Lyle . 

2 



. Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

I look forward to speaking to you this evening. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
lasfnight. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This ewmail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-ntail is not an intended recipient, 
yon have receh•ed this e-mail in error and any review, dissemination, distribution or copying is slrictly prolribited. If yon have received t11is e-mail in error, 
please notify the sender immediately by retum e-mail and pennaitently delete the copy you received. 
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Crystal Pritchard · 

From: 
Sent:· 
To: 
Subject: 
Attachments: 

-.; ... 
Michael Lyle 
Sunday, July 31, 2011 7:59 PM 
'Dermot Muir' 
RE: Arbitration Agreement . . 
Draft Arbitration Agreement_FINAL9 _IO(OPA comments).docx 

See my comments. Please provide conference call info for 9:30 call. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

·.< 

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 6:22 PM 
To: Michael Lyle 
Subject: RE: Arbitration Agreement 

Ok, thanks. I'll forward the tele-con number. 

Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Sunday, July 31, 2011 6:21 PM 
To: Dermot Muir 

. Subject: RE: Arbitration Agreement 

This evening may work better as I will then be able to brief my Chair in the morning. I will let you know whether or not I 
will still be in the office or at home by. then. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs . 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@pciwerauthority.on.ca 

1 



This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
andlor exempt from disclosure under applicable law. If you are not the intended recipient{s), any dis.semination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s}, please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 6:19 PM 
To: Michael Lyle 
Subject: FW: Arbitration Agreement 

Michael: 

Can you please let me know which time works best for you. 

Thanks 

Dermot 

From: David Livingston 
Sent: Sunday, July 31, 2011 6:16PM 
To: Dermot Muir 
Subject: Re: Arbitration Agreement 

We are just cooking dinner for 10 so I will not be free now for a while. I can talk say at 9:30 or tomorrow am say 9:30. 
Please let me know which is best. 

From: Dermot Muir 
To: David Livingston 
Sent: Sun Jul 3118:01:18 2011 
Subject: FW: Arbitration Agreement 

David: 

Michael is available to speak to us this evening. What time would work for you? 

Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Sunday, July 31, 2011 5:50 PM 
To: Dermot Muir 
Subject: RE: Arbitration Agreement 

1 am working through this and will have a mark up with comments back in the next couple of hours. In the meantime, 
with respect to the call with David I am fairly flexible re time. Just give me a 15 minutes heads up. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 

2 



Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privilege-d; COnfid9ntial . 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-IJl_airmessage or:- . · 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipi_ent(s)_, please n.otify the sender knme~i8teily 
·and d81ete this e-mail message · . · · -- · · ' · v · · ·_ .• - · · • · · 

~.~.£~ ... =~= ··· sm~~41fml. 

This e .... mail message- and any files- transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender Immediately and delete this e-mail message. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 3:53 PM 
To: Michael Lyle 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

I look forward to speaking to you this evening. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: PN: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
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General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the redpient(s} named above. If the 1·eader of tllis e-mail is not an intended recipient, 
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited If you have received this e-mai~ in error .. 
plea..~ notify the sender immediately by return e-mail and permanently delete the copy you received. 
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IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCANAOA ENjlRGY LTQ_. _ 

daimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the daimant 
TransCanada Energy Ltd. ("TCE" or the "daimant") entered into the Southwest 
GTA dean Energy Supply Contract dated as of October 9, 2009 (the ''CES 
Contracf') fele-!Jo.e-:;OO.ISH~ti<>R-~lli]ll.!§.I~tgL!:):~~~W~:!LYl!LQ~@!iml 
900 megawatt gas fired generating station in Oakville Ontario (the 

AND WHEREAS by letter dated October 7, 2010 (the "October 7letter") the 
OPA leH>>inateEI tl!e CES Ceooaet stated that it would like to begin negotiations 
with TCE to reach mutoal agreement to terminate the CES Contract and. 
acknowledged that TCE was entitled to its reasonable damages, including the 
anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the daimant and the Respondent OPA have mutually 
agreed to terminate the CES Contract and the daimant and the Respondents wish 
to submit the issue of the assessment of the reasonable damages suffered by TCE to 
arbitratiqn in the event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 



section 7 of the Proceedings Agaisnt the Crown Act, R.S.O., 1990, c. P. 27 ("PACA"), of [if~~~'~J,l}J.~"~~~~-l~:%*~~:i~~~~~~~~·.· 
its intent to commence an action against the Province of Ontario to recover the :: 
damages the Oaimant suffered because of the termination of the CBS Contract (the 
"Oaim"); 

AND WHEREAS the Parties have agreed that the Oaimant' s damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 

otherwise be awarded as a result of sections 10.5 or 14.1 of the 
of 

as a any or 
may have been unable to obtain any or all government or reg;ul<ttm-:y approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CBS Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Oaimant with the OPA 
including those issued after the Town of Oakville rejected the Oaimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Oaimant is entitled to as a result of the termination of the CBS 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the" Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of the mutual agreement to terminate 
the CES Contract, the mutual covenants contained herein and other good and 
valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the Parties agree as follows: 

Section 1.1 

ARTICLEl 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct 



Section1.2 Act 

The provisions of the Act shall apply to this Arbitration Agreement except as varied . 
or excluded by this Agreement, or other written agreement of the Parties. · 

ARTICLE2 

Section21 Consideration 

In conside~ation of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Oaimant's claim that is the subject matter 
of its April27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) the Cairo against the Province of Ontario and the OPA will not be· 
pursued in the Courts; and 

(b) ~&"·~~ with the satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, JCE will provide a release to the 
OPA and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

Section 3.1 

ARTICLE3 

ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutnally 
agreed upon by the Parties or chosen by such individual as the Parties may agr'!C 
{the" Arbitrator"). 

Section4.1 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Final Decision and Award 

The deciSion and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45{2) of the Act. 

Section 4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonabl!' 
damages to which the Oaimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract 



Section 4.3 Waiver of Defences 

(a) The Respondents agree that in light of the October 7 letter they are 
liable to pay TCE its reasonable damages arising from the terrrrl.nation of the CES 
Contract, including the anticipated financial value of the CES Contract 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which 
otherwise be awarded as a result of sections 10.5 or - --,,_oc ... cooco __ cocco __ ,ii.-:. \ 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract 

(c) For greater certainty, the amount of the reasonable damages. to which 
the Oaimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract which is understood to include the following 
components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Responden~ isare liable to compensate the Oaimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Oaimant in the period after the expiration of the 



twenty year term of the OGS Contract for its remaining useful 
life. 

Section 4.4 A:Cbiq:~tor Jurisdiction 

Without limiting the jurisdiction of the Arbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) 

(b) 

(c) 

{d) 

(e) 

(f) 

(g) 

Section4.5 

determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; · 

determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreem\'llt and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

determine any question of law arising in the Arbitration; 

receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

make one or more interlocutory or interim orders; 

include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

proceed in the Arbitration and make any interlocutory or interim 
Award{s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final A ward, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 



Rules and the case law, at the same time that other issues with respect to costs are 
determined following the. Final Award. 

Section 4.6 Timetable 

Any deadlines contained in thts Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Oainl 

The Oaimant shall deliver a Statement of Oaim on or before October 6, 2012 

Section 5.2 Defence 

The Responden~ shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Oaim. 

Section 5.3 Reply 

The Oaimant shall deliver a Reply within 30 days following the delivery of 
the Staternen~ of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and atiempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the of documentary 
production is not as broad as that contemplated by the ,. · · the 
required to disclose the documentation that they intend to or may rely on the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

In p~eparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 



Section 6.2 Evidence by Witness Mfidavits 

On a date to be determined by the Parties when 
Parties shall deliver to each other sworn affidavits of each of 

On a date to be determined by the Parties when they meet and con£.,., the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

S_ection 6.3 Cross Examinations on Mfidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section 6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) -expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports. 

(c) all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 



each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are c; .. •,,., . 

not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportnnity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
confidentiality agreement in the form attached hereto a5 Schedule~' A". 

ARTICLE7 
AWARD 

Section 7.1- Decision(s) Timeiine 

Any interlocutory or interim award(s) shall be given in writing at Toronto, 
with reasons and shall be rendered within forty five (45) days of the concluSion of 
the relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the coinmunication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/she deems justified within 
fifteen (15) days after receipt of such request All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/her own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 



Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energy interests of the Provmce of Ontario and the interests ofTCE. 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award] in favour of the Claimant may be satisfied by way 
of the transfer to the Claimant of an asset that has an after tax value to TCE, after · 
due consideration for the tax implications of the transaction, equal to or greater than 
the Final Award [or interim final award] (the "Equivalent Value"). 

(a} Upon the request of the Respondent Her Majestv the Queen in Right of 
Ontario to satisfy the Final Award or interim final award against either 
of the Respondents by the transfer of an asset of Equivalent Value, TCE 
shall within ten (10) business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such list to 
consist of assets owned by the Provmce of Ontario or an agency of the 
Provmce of Ontario and at a minimum to include assets in which TCE 
has an equity interest or that has been subject to prior discussion 
amoungst the Parties. Assets which will provide partial Equivalent 
Value may be considered. The Assets of Interest shall be assets owned 
by the Respondent or by entities under the direction or control of the 
Respondent 

(b) If an asset of interest is mutually agreed as·being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confinn its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after havmg completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



(ii) all necessary consents, permits and authorizations are available 
to transfer the asset to TCE and for TCE to own and operate the 

_ asseti 

(iii) there are no restrictions on TCE's ability to develop, operate, 
sell or otherwise dispose of the asset; and 

(iv) TCE does not become liable for any pre-closing liabilities 
relating to the asset 

(e) If the Parties have agreed to the. transfer and if the value of the asset to 
TCE is agreed, then the Parties will use commercially reasonable 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties: 

(h) If more than ninety (90) days have elapsed after the Final Award [or an 
interim final award] of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 
documents for transfer, then TCE shall be permitted to issue a demand 
letter to the Respondent !f·~l~.e~j":te_p_a~~t .. of. 

Section 8.1 

Award [or interim final in cash and such payment 
made within three (3) 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be 
bound by the" deemed und~g" rule as stipUlated in Rule 30.1 of the Rules. · 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of ·this arbitration, or as 
required by law including, for example, the Oaimant' s obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

ARTICLE9 
MISCELLANEOUS 

Section 9.1 Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enlorced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts 

Tiris Agreement may be executed in any number. of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument 

Section 9.7 Electronic Execution 

.. Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200-100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON MSK 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for !he Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry - Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler .com 

Section9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record 

DATED this day of _____ ~ 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 

ONTARIO POWER AUTHORITY 

By: 

Title 





BETWEEN: 

SCHEDULE "A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.O. 1991, c. 17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Oaimant 

-and-

HER MAJESTYTHE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Oean Energy Supply Contract between the Ontario Power 



Authority and TCE dated October 9, 2009 (the "CES Contract"), TCE and the 
Respondents have entered into an Arbitration agreement dated Dm~!ffliJ (the 
·''Arbitration Agreement"); 

AND WHEREAS, pursuant to the Arbitration Agreement, • has 
produced certain information and documents· relating to the issues in this­
Arbitration and the CES Contract (the" • Information"); 

AND WHEREAS, pursuant to the Arbitration Agreement, the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CFS Contract (the" Respondents Information''); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and documents relating to the • Information, 
the Respondents information or. the issues in this Arbitration (collectively referred 
to with the • Information and the Respondents Information as the "Confidential 
Information''); 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiiility agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals 
this Agreement are true and correct 

/ 2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 



the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

I 3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. \·i'!?iH''::;,: 

4. The undersigned hereby covenant and agree that 

(a) the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

I (b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

I (c) ali reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as pennitted hereby; and 

I (d) the undersigned shali be responsible for any breach of this Agreement by any 
of its Representatives and shali, at its sole cost and expense, take ali 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

I 5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. lf such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take ali reasonable, necessary and 



appropriate. efforts to re-acquire all Confidential Information that was 
previously disclosed to that person or entity, as well as any copies thereof or 
materials created in connection with the Confidential Information. 

I 6. In the event that either of the undersigned is requested or required (by oral 
questions, interrogatories, requests for information or documents in legal 
proceedings, subpoena, civil investigative demand or other Similar process) 
to disclose any of the Confidential Information, the undersigned agrees to 
provide the other party with prompt written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

I 7. Each of the undersigned agrees that the other party does not and shall not 
have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursUing any other legal or 
equitable remedies available to it, including the recovery of damages. 

I 8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retaining any copies thereof. 

I 9. The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any provision of this Agreement is detennined to be illegaL 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect 

l1o. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 



Freedom of Infonnation and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

ln. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and and all of its 
Represent~tives, including without limitation, its 

'this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: ----------------------
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: ____________________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per: ____________________ ___ 

Name: 

Title: 

• 
Per: ____________________ _ 

Name: 
Title: 



SCHEDULE "B" 

FULL AND FINAL RELEASE 

WHEREAS TRANSCANADA. ENERGY LTD. ("TCE"). and HER 

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER 

AUTHORTIY (the "Respondents") have agreed to settle all matters outstanding between 

them in respect of and arising from the Southwest GTA Oean Energy Supply Contract 

dat d as of October 9, 2009 ("CES Contract") and the letter dated October 7, 2010 l9rin 

w ch the Ontario Power Authority (the "OPA") stated that it would like to begin 

ne otiations to terminate€! the CES Contract and acknowledged that TCE was entitled to 

its reasonable damages (the "October 7 Letter"); 

IN CONSIDERATION of the !ill!!lli!.L.!!:WWJillt_gf_..TI;:JL~LQM_!Q.IA;i~i~~~~~;;t\'c;}i:·'I;,l~~:~·21~:¥:;t: 
t ate the cES Contract the payment of the settlement amount agreed by the parties f;(~~~;·:''ijt·~~·,'.'1](E~i!~-~Jl}S~~~--j 
all claims arising from the CES Contract and the October 7 Letter [as. set out in the iJ;l 

t'itff;ij~'1fW&fut~~~Jr~~'-itmtfi~'i:W:tWi~fr~~~~jtBitf!1:fiirn~d~-l· 1 (the '""'"""'"'~""""''""'""'-''-"'·-........ , ...... lfl:..~_.,..~:.,.~_.,.,,,..,_,.,,.., .. , . ...,~ •. "..-. .!!Jt'+.S,~E'/L~.-.. ~,.~.··· .... ~"-~'-_,'"'""'""·~..._ 

and/or in consideration of the payment of the Final Award made in the arl>itrati,on''ii~; 

proceedings between TCE and the Respondents pursuant· to an Arbitration Ag;reE!IIl.\EI!:I:t:;';:~,lti~;;;~~~;~~~1~,;1~~~~;~ 
dated .,.. , and the payment by the Respondents to TCE of the sum of $5.00 (five dollars) ru 

for other good and valuable consideration, the receipt and sufficiency of which is h::::i;;~~l~;~~it!i\~;~'·~~~}~~~~iil~~ctJJ 
acknowledged, by the undersigned, TCE, its directors, officers, employees, a1 

servants, administrators, successors, shareholders, members, subsidiaries, 

insurers, assigns and related parties from time to time (collectively, the "Releasor'); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their res:pe<::th•e~>{'itf~':; 'i2f,,cci' ;;,oj{,~J,~l\] 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers 

assigns (the ''Releasees") from all manner pf actions, causes of action, suits, prc>ceeding~,;;:~,6~~1S;,;<'·i~i'~c~~;;:"!·,;~tt 
debts, dues, accounts, obligations, bonds .. covenants, duties, contracts, complaintsJ' elo'i~·•''''·''''' {{:)%;}1':0~~'-J'·-~.~j;·,\fi!,{;;'.);~f',}Y' 

_--.~ 



and demands for damages, monies, losses, indemnities, costs, interests in loss, or inj•uries~ci 

howsoever arising which hereto may have been or may hereafter be sustained by 

Releasor arising out of, in relation to or in connection with the CES _Contract, 

October 7 Letter or the Arbitration and from any and all actions, causes of action, ctalimlSi\J' 

or demands of whatsoever nature, whether in contr~ct or in tort or arising as a fidluciary'~iJ;:~ 

duty or by virtue of any statute or otherwise or by reason of any damage, loss or iniurvo~' 

arising out of the matters set forth above and, without limiting the generality of th,;;J-:;;~;)lseJf~:i~: 
foregoing, from any and all matters that were raised or could have been raised in re!;pedj!',''' '! ,::;·,,y:~;.: 

to fr arising out of the CES Contract, the October 7 

Nofvithstanchlli_!g the foregoing, nothing in this Release will limit, restrict or alter the-,: 

obligations of the Respondents to comply with the terms of any settlement agJreeme!Iltwi_th·.,;:: ~:-

the Releasor or to comply with any Final Award made in favour of the Releasor. 

AND FOR THE SAID CONSIDERATION it is agreed and un<iersto•odi/"i: 

thaf, the Releasor will not make any claim in respect of aad-o__Larising from the CES ': 

Contract and the October 7 Letter or take any proceedings, or continue any proceedings':-~ 

against any other person or corporation who might claim, in any manner or forum,,_ 

contribution or indemnity in common law or in equity, or under the provisions of 

statute or regulation, from any other party discharged by this Full and Final Release. 



IT IS UNDERSTOOD AND AGREED that this Full and Final Release 

operate conclusively as an estoppel in the event of any clalln, action, complaint 

proceeding which 11\ight be brought in the future by the Releasor with respect to th,,;:;~rf'i'i¥;:;,,:',,,1\,,,,"' 
matters covered by this Full and Final Release and arising from the CES Contract, 

October 7 Letter and the Arbitration. This Full and' Final Release may be pleaded' in 

event any such claim, action, complaint or proceeding is brought, as a complete deJ'en<oe 

and reply, and may be relied upon in any proceeding to dismiss the claim, 
' 

complaint or proceeding on a summary basis and no objection will be raised by any party)''.f'),;,;:;.;:~ Y'.9,~1; 

in any subsequent action that the other parties in the subsequent action were not privy 

the formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents an<i\U~:;;,f~i{:~{:·c :i~f]~'iy';i;~jti\~:l;f\b 
warrants that it has not assigned to any person, firm, or corporation any of the actiortSi!Y'":~;p; 

causes of action, claims, debts, suits or demands of any nature or kind arising from the 

Contract and the October 7 Letter which it has released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Relleas:or·::.:,'t; 

nor the Releasees adn\its liability or obligation of any kind whatsoever in respect of 

Contract and the October 7 Letter. 



IT IS FURTHER UNDERSTOOD AND AGREED that the facts and 

of this Full and Final Release and the settlement underlying it will be held in coJnfi<ientcefHi~ 

and will receive no publication either oral or in writing, directly or indirectly, unless·;~,\\~ 

deemed essential on auditor's or accountants' written advice for financial statements or; (-i~0;;~;;,~fi;~fc!,tSl;t-,.;;;,~J:-i• 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact;•fi'3,i~i;<.i>"·;;';~;:?; ~,J: 

the settlement is made without admission of liability will receive the same p::~:::::~:;'·iu~~;l'}~f;~[~(r~.jJ~~?;iii·;~]~·" 
simultaneously or as may be required by law, including without limitation, the 

reci)mcerrtents of applicable securities law. 

DATED this ____ ,day of -----~2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 
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Crystal Pritchard 

From: Michael Lyle 
Sent: Sunday, July 31,20118:00 PM 
To: 
Cc: 

'jim_hinds@irish-line.com'; Colin Andersen; JoAnne Butler; Michael Killeavy 
Susan Kennedy 

Subject: TCE 
Attachments: Draft Arbitration Agreement_FINAL9_10(0PA comments).docx 

See attached· draft of arbitration agreement with OPA comments that has been provided to Infrastructure Ontario. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

ThiS e-mail message and any files transmitted with it are Intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure. under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCANADA ENERGY LTD. 

Oabnant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONT ARlO and the ONT ARlO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Oabnant 
TransCanada Energy Ltd. ("TCE" or the "Clainiant") entered into the Southwest 
GTA Oean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") far lhe eailstraeeml with respect to the development and operation~] a 
900 megawatt gas fired generating station in Oakville Ontario (the "OGS"); ---

AND WHEREAS by letter dated October 7, 2010 (the "October 7letter") the 
OPA tennirtatee! lhe CES Caatraet stated that it would like to begin negotiations 

-with TCE to reach mutual agreement to terminate the CES -Contract and 
acknowledged that TCE was entitled to its reasonable damages, including the 
anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from. the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Oabnant and the Respondent OPA have mutually 
agreed to terminate the CES Contract and the Oabnant and the Respondents wish 
to submit the issue of the assessment of the reasonable damages suffered by TCE to 
arbitration in the event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Oabnant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 



section 7 of the Proceedings Agaisnt the Crown Act, R.S.O., 1990, c. P. 27 ("PACA''), of 
its intent to commence an action against the Province of Ontario to recover the 
dan"lages the Clannant suffered because of the termination of the CES Contract (the 
"1/0ai.m./1); 

AND WHEREAS the Parties have agreed that the Clannant' s damages under 
the Clann will not be limited by: (a) any limitation on or reduction of the amount of 

otherwise be awarded as a result of sections 10.5 or 14.1 of the 

as a any or 
may been unable to obtain any or all government or re!;u!;atory 
required to construct and operate its generation facility as coJrtteml'la·ted 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Clannant with the OPA 
including those issued after the Town of Oakville rejected the Clannant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustrrtent for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quanturrt 
of damages the Clannant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the" Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of the mutual agreement to terminate 
tl1e CES Contract. the mutual covenants contained herein and other good and 
valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the Parties agree as follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct 

-- :,·. 



Section 1.2 Act 

The provisions of the Act shall apply to this ArbitraJion Agreement except. as varied ··~·~~t~'z1*1 
or excluded by this Agreement, or other written agreement of the Parties. 

ARTICLE2 

Section 2.1 Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Oaimant's claim that is the subject matter 
ofits April27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) the Oaim against the Province of Ontario and the OPA will not be 
pursued in the Courts; and 

(b) fh'\l'!@!imfi\'!1:~ with the satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, TCE will provide a release to the 
OPA and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

Section3.1 

ARTICLE3 

ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the "Arbitrator"). 

Section4.1 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Oaimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract 



Section 4.3 Waiver of Defences 

(a) The Respondents agree that in light of the October 7 letter they are 
liable to pay TCE its reasonable damages arising from the termination of the CBS 

· Contract, including the anticipated financial value of the CBS Contract 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCB is to be awarded there shall be no reduction of 
those damages by reason of either: 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CBS Contract had not been terminated then TCB would 
have fulfilled the CBS Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract which is understood to include the following 
components: 

· (a) the net profit to be earned by TCB over the 20 year life of the 
CBS Contract; and 

(b) the costs incurred by TCB in connection with either the 
performance or termination of the CBS Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Responden~ ffiare liable to compensate the Claimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Claimant in the period after the expiration of the 



Section4.4 Arbitrator Jurisdiction 

Without-limiting the jurisdiction of the Arbitrator at law, the submissibn to­
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

Section4.5 

determine any question as to the Arbitrator's jurisdiction including 
any objec):ions with respect to the existence, scope or validity of this 
Agreement; 

determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

determine any question of law arising in the Arbitration; 

receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

make one or more. interlocutory or interim orders; 

include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules oJCWil Procedure, R.R.O. 
1990, Reg 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and teclmical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and ·the Expenses shall be ultimately determined with reference to the 



Rules and the case law, at the same time that other issues with respect to costs are 
deternrined following the Final Award. 

Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall. be 
advised of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section5.1 Statement of Claim 

The Oaimant shall deliver a Statement of Oaim on or before October 6, 2012 

Section 5.2 Defence 

The Responden~ shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Oaim. 

Section 5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statemen~ of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the of documentary 
production is not as broad as that contemplated by the ~~l'f~: __ ~ca_n>!'f,_!'!~~-!~~fj~'-~'"----:' 
required to disclose the documentation that they to or may on at 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the exanrinations for discovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 



When they meet and confer, the Parties shall determine a date by which each 
shall deliver to the other a list identifying any and all records and documents, 
whether written, electronic or otherWise, being produced for the ·purpose of this d::;;":;;::;sc:;:c.;o,,, 
Arbitration, and by which each shall deliver the documents in the format agreed to 
by the Parties. 

Section6.2 Evidence by Witness Affidavits 

On a date to be determined by the Parties when 
Parties shall deliver to each other sworn affidavits of each of 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section 6.3 CroSs Exani.inations on Affidavits 

Withtn 30 days following cross examinations, the Parties will come to an 
agreeinent on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section 6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settie the assumptions and facts to be 
used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered withtn 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
withtn 30 days of the exchange of expert reports. 

(c) all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Cl)l"riculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed ·by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 



each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. · 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed. each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both exaroination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
confidentiality. agreement in the form attached hereto as.~edule "A". 

ARTICLE7 
AW:ARD 

Section 7.1 Decision(s) T4neline 

Any interlpcutory or interim award(s) shall be given in writing at Toronto, 
with reasons and. shall be rendered· within forty five (45) days of the conclusion of 
the relevant motion. · 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the communication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical· or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final A ward with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall m;ll<e any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
fifteen (15) days after receipt of such request All interpretations,· corrections, and 
supplementary awards shall be in writing, and the· provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Partie5 undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/her own initiative as provided under this Article, the Award shall be final 

and binding on the Parties when such interpretation, correction or additional award ~~~l~~~~~~~~~~~C is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its. 
terms, and judgment upon the Final Award entered l:iy any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 



Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Oaimant be satisfied iri. a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award] in favour of the Oaimantrnay be satisfied by way 
of the transfer to the Oaimant of an asset that has an after tax value to TCE, after 
due consideration for the tax implications of the transaction, equal to or greater than 
the Final Award [or interim final award] (the "Equivalent Value"). 

(a) Upon the request of the Respondent Her Majestv the Queen in Right of 
Ontario to satisfy the Final Award or interim final award against either 
of the Respondents by the transfer of an asset of Equivalent Value, TCE 
shall within ten (10) business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such Jist to 
consist of assets owned by the Province of Ontario or an agency of the 
Province of Ontario and at a miuimum to include assets in which TCE 
has an equity interest or that has been subject to prior discussion 
amoungst the Parties. Assets which will provide partial Equivalent 
Value may be considered. The Assets of Interest shall be assets owned 
by the Respondent or by entities under the direction or control of the 
Respondent 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



(e) 

(ii) 

(iii) 

(iv) 

all necessary consents, pe'rniits and authoriZations are available. 
to transfer the asset to 'fCt and for TCE to own and operate·the 
asseti 

'· ." 

there are no restrictions on TCE' s ability to develop, operate,' 
sell or otherwise dispose·of the asset; and , 

TCE does npt become Ji;t]?le for any pre-closing liabilities, 
relating to the asset ·· · 

If the Parties have agreed to the transfer and if ihe value of ilie a~set fo · 
TCE is agreed, then the Parties Will ~e commercially reasonal>le 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the ·type of asset to be 
transferred and will contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties. 

(h) If more than ninety (90) days have elapsed after the Final Award [or~ 
interim final award] of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 
documents for transfer, then TCE be peJmtiitted 

Jetter to the Respondent ~g~~::~:t~~~~~:~;:I;.~i~~i;£r~~-':f;] 
Award [or interim final a"'ar•etl ir 

made within three (3) i.} ~_<>f_!_••~.ei~t.<>.~~~c):it_!'!~~-·~!'!-~~~~'----··--------··---- .--~·'f 

Section 7.4 Release 

Contemporaneous with complliince by the Respondents with the termS of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

Section 8.1 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by Jaw, all information disclosed in the 
Arbitration shall.be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and. shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this _Arbitration, they shall abide by and be 
bound by the "deemed undertaking" rule as stipulated inRule30.1 of the Rules. 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and" directors, employees, agents, · servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties. 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, . for example, the Claimant's obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

Section 9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 . Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context i~ 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from ti;ne to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts . 

1bis Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument 

Section 9. 7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy· ~;·:, .. ,,., ;;· 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Ciaimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200- 100 Welliogton Street West 
CP Tower, TD Centre 
Toronto, ON MSK 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 

· Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: {416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry- Scott Building 
720 Bay Street, 11"' 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.keliy@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler .com 

· Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day of _____ ~ 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 
.~ ;. -

Title 

ONTARIO POWER AUTHORITY 

By: 

Title 





BETWEEN: 

SCHEDULE" A" 

CONFIDENTIAUTY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.O. 1991, c. 17; 

AND IN THE MATTER OF an arbltration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONT ARlO and the ONT ARlO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Oaimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with tltis Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Oean Energy Supply Contract between the Ontario Power 



Authority and TCE dated October 9; 2009 (the "CES Cm'tr~,~!] 
Respondents have entered into an Arbitration agreement dated 
"Arbitration Agreement"); 

AND WHEREAS, pursuant to the Arbitration Agreement, • 
produced certain information ·and documents relating to the issues in 
Arbitration and the CES Contract (the" • Information"); 

AND wHEREAS, pursuant to the Arbitration Agreement, the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract (the" Respondents Information"); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and documents relating to the • Information, 

·... the Respondents Information or the issues in this Arbitration (collectively referred 
to with the • Information and the Respondents Information as the :'confidential 
Information"); 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiality agreeinent respectiflg the 
Confidential-Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the produ\iion of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals 
this Agreement are true and correct 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 



the other partY or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

I 3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information, 

4. The undersigned hereby covenant and agree that 

(a) the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

I (b) the Confidential information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

I (c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

I (d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

I. 5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to arty disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 



appropriate efforts to re-acquire all Confidential Information ihat was 
previously disclosed to that person or entity, as well as any copies thereof or 
materials created inconnection with the Confidential Information. 

/ 6. In the event that either of the undersigned is requested or required (by oral 
questions, interrogatories, requests for information or· documents in legal 
proceedings, subpoena, civil investigative demand or other. similar process) 
to disclose any of the Confidential Information, the undersigned agrees to 
provide the other party with prompt written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

/ 7. Each of the undersigned agrees that the other party does not and shall not 
have an adequate remedy at Jaw in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Cotirt of competent jurisdiction 
restraining the disclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

I s. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retaining any copies thereof. 

/ 9. The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed fu accordance with the Jaws of the Province of 
Ontario. If any provision of this Agreement is detennined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect 

/to. Notwithstending anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided-or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 



ln. 

Freedom of Informaticm and Protection of Privacy Act, RS.O. 1990, c. F.31, as 
amended. 

The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and and all of its 
Representatives, including without limitation, its 

'this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RlGHT 
OFONTARlO 

Per: __________________ __ 

Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: ____________________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per:. __________________ __ 

Name: 

Title: 

• 
Per: __________________ __ 

Name: 
Title: 



SCHEDULE "B" .· · 

FULL AND FINAL RELEASE · 

WHEREAS TR.,\NSCANA])A _ENERGY _LTJ)._ .("T,CE'1 and HER 

MAJESTY THE QUEEN IN RIGHT OF ONT.(\RIO AND THE ONTARIO POWER 

AUTHORTIY (the "Respondents") have agreed to settle all matters outstanding between 

them in respect of and arising from the Southwest GTA Qean En.ergy Supply Contract 

dat d as of October 9, 2009 ("CES Contract") and the letter dated October 7, 2010 by-,in 

w ch the Ontario Power Authority (the "OPA") stated that it would like to begin 

ne otiations to terminate<! the CES Contract and acknowledged that TCE was entitled to 

its reasonable damages (the "October 7 Letter"); 

IN CONSIDERATION of the !!!!!@l!Ll[g!:!~!§!LQf..JQl0!!!Si.ill'A....illj 

t linate the CES Contract the ayment of the settlement amount agreed by the parties for·: 

all claims arising from the CES Contract and the October 7 Letter [as set out in the lli]~~"' 

~~"'SW~~~1fffi~~~'lt;(I1J (the ArlJitralicm").;c,S\J:\:;~.i~~,,:;~;,¥:. 
and/ or in consideration of the payment of the Final Award made in the art>itri>ti<>nii 

proceedings between TCE and the Respondents pursuant to an Arbitration Ag;recornent 

dated ~, and the payment by the Respondents to TCE of the sum of $5.00 (five dollars) 

for other good and valuable consideration, the receipt and sufficiency of which is heret•y:•i;e[i)/~i~if':;:tt:>~!Si~ 

acknowledged, by the undersigned, TCE, its directors, officers, employees,. ag•enls,;);\J~j{;;w:;;p•'*}' \~i'./)~~·~' 
servants, administrators, successors, shareholders, members, subsidiaries, 

insurers, assigns and related parties from time to time (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their respec:tiv•e1;.J3:.~: 

directors, officers, employees, agents, successors, subsidiaries, affiliates1 insurers 

assigns (the ''Releasees") from all manner of actions, causes of action, suits, pr<Jceediing-,;, 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, clainu>L.: 

- ... 



and demands for damages, monies, losses, indemnities, costs/ interests in loss, or ~j~:es2~it;jg;,{ijl~~~fi{~i'i1.·•···'·"'· ., , 
howsoever arising which hereto may have bE!en or may hereafter be sustained by <h,; • .;·;'<i 

Releasor arising out of, in relation to or in connection with the. CES. Co"\tract, th••~t]~j~~@ 

October 7 Letter or the Arbitration and from any and all actions, causes of action, 

or demands of whatsoever nature, whether in contract or in tort or arising as a fidnc:iar:Y• 

duty or by virtue of any statute or otherwise or by reason of any damage, loss or inju~fjr~~~J:~t~~~~~w~~~~~~5,':; {j;?~. 
arising out of the matters set forth above and, without limiting the generality of tl 

foregoing, from any and all matters that were raised or could have been raised in res:pecf'''' •:·~ 

to rr arising out of the CES Contract, the October 7 Letter or the Arbitration;,. 

Nofvithstandrul.}g the foregoing, nothing in this Release will limit, restrict or alter the. 

obligations of the Respondents to comply with the terms of any settlement ag~:ee:rne:rttvntbc ;:" 

the Releasor or to comply with any Final Award made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release 

inte:tlded to cover, and does cover: (a) not only all known injuries, losses and damtaa:ge:s~,::~~~:;,:,f·%'~J~1~t~~~~ 
respect of and arising from the CES Contract and the October 7 Letter, but also it '~{·'?:••;•·•;': 

losses and damages not now known or anticipated but which may later develop or be>;·.y ..• , 

discovered, including all ·the effects and consequences thereof, and (b) any and all of the . 

or causes of action that could have beet\ made at the Arbitration or irl any legaL, r .,. 

r eedin by the Releasor against the Releasees, in respect of and arising from the CES , . 

Contract and the October 7 Letter, and that this Full and Final Release is to be coJnstruE!d'r >••• '· ; 

liberally as against the Releasor to fulfill the said intention. umd.er!:tocl&~1~~:;:.1~!;~~,~~J·~~~~~~~3il!:;t,: AND FOR THE SAID CONSIDERATION it is agreed and 

that, the Releasor will not make any claim in respect of aruk>r arising from the CRS;J; 

Contract and the October 7 Letter or take any proceedings, or continue any pr<lce•eding••' ,;• 

against any other person or corporation who might claim, in any manner or forum, · 

contribution or inderonity in common law or in equity, or under the provisions of any • 

statute or regulation, from any other party discharged by this Full and Final Release. 



IT IS UNDERSTOOD AND. AGREED tliaf'tlilir Full' and Final Release 

operate concluSively as an estoppel· in· tlithiveilf'of any clalln.,·action; complaint 

proceeding which might be brought in the"'future by the· Releasor with respect to 

matters covered by this Full and Final Release.arid·arising· from the CES Contract, 

October 7 Letter and the Arbitration. 1bis Full and Final Release may be pleaded in 

event any such clalln., action, complaint or proceeding is brought, as a co:mf•lete defenceof~\i~;lt:·~~ 

and reply, and may be relied upon in any proceeding to ilismiSs the clalln., 

complaint or proceeding on a summary basis and no objection will be raised by any party ~3Wl(:~%~: 

in any subsequent action that the other parties in the subsequent action were not privy 

the formation of this Full and Final Release. 

AND FOR ffiE SAID CONSIDERATION the Releasor represents 

warrants that it has not assigned to any person, firm, or corporation any of the action.s, 

causes of action, claims, debts, suits or demands of any nature or kind arising from the CESf~;:: 

Contract and the October 7 Letter which it has released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor: 

· nor the Releasees admits liability or obligation of any kind whatsoever in respect of the .. 

·-'> Contract and the October 7 Letter. 



IT IS FURTHER UNDERSTOOD AND AGREED that the facts and 

of this Full and Final Release and the settlement underlying it will be held: in corlfid.enc:e~,j 

and will receive no publication either oral or- in writing, dire\fly . or. indirectly, . ur-J.,:sj;~~.(~; 

deemed essential on auditor's or accountants' written advice for financial statements or;~,j't}!Hfi,)j;ili; 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact, :'-- . 

the settlement is made without admission of liability will receive the same publication{,:,._: 

simultaneously or as may be required by law, including without limitation, the disclosure--.<;: 

re~t).illoerrtents of applicable securities law. 

DATED this ____ .day of _____ ~ 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 





Crystal Pritchard 

From: 
Sent: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Sunday, July 31, 2011 8:08PM 

To: 
sullject: · 

Thanks Michael 

Here is the call in number: 

Michael Lyle . 
· RE:: Arbitration Agreement 

I included it in the meeting invitation that I have forwarded again. 

local dial in number (416)-212-8014 

Toll free dial in number (Canada and US) (866) 500-5845 

7 digit Conference ID(participant access code)) 4570737 

4 digit Moderator PIN* (chair passcode) 1028 

From: Michael lyle [mailto:Michael.lyle@powerauthority.on.ca] 
Sent: Sunday, July 31, 2011 7:59 PM 
To: Dermot Muir 
Subject: RE: Arbitration Agreement 

See my comments. Please provide conference call info for 9:30 call. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 · 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s}, please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 6:22 PM 
To: Michael Lyle 
Subject: RE: Arbitration Agreement 

Ok, thanks. I'll forward the tele-con number. 

Dermot 

1 



From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Sunday, July 31, 2011 6:21 PM 
To: Dermot Muir 
Subject: RE: Arbitration Agreement 

This evening may work better as I will then be able to brief my Chair in the morning. I will let you know whether or not I 
will still be in the office or at home by then. · 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1 T1 
Direct 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under" applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 6:19 PM 
To: Michael Lyle 
Subject: FW: Arbitration Agreement 

Michael: 

Can you please let me know which time works best for you. 

Thanks 

Dermot 

From: David Livingston 
Sent: Sunday, July 31, 2011 6:16 PM 
To: Dermot Muir 
Subject: Re: Arbitration Agreement 

We are just cooking dinner for 10 so I will not be free now for a while. I can talk say at 9:30 or tomorrow am say 9:30. 
Please let me know which is best. 

From: Dermot Muir 
To: David Livingston 
Sent: Sun Jul3118:01:18 2011 
Subject: FW: Arbitration Agreement 

David: 

Michael is available to speak to us this evening. What time would work for you? 

2 



Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Sunday, July 31, 2011 5:50 PM 
To: Dermot Muir 
Subject: RE: Arbitration Agreement 

I am working through this and will have a mark up with comments back in the next couple of hours. In the meantime 
. . . 

with respect to the call with David I am fairly flexible re time. Just give me a 15 minutes heads up. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
:120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.li,tle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged; confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the· sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that Is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distri~ution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this_e-mail message. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: July 31, 2011 3:53 PM 
To: Michael Lyle 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that th·e issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

I look forward to speaking to you this evening. 

Regards 
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Dermot 

From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19 PM 
To: 'Michaei.Lyle@powerauthority .on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient{s} named above. lf the reader of this e.-mail is not an intended recipient, 
you have received tltis e-mail in error and any re\•iew., dissemination, distribution or copying is strictly prohlbited. H yon have received tlrls e-mail in error, 
please notify the sender immediately by return e-mail and permanently delete the copy you received. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Monday, August 01, 20111:03 PM 
Michael Lyle 
David Livingston 

. RE: Arbitration Agreement 

. -·' 
, .. _. 

Subject:· 
Attachments: Blackline Draft Arbitration Agreement_FJNAL 1 0_10 vs Draft Arbitration Agreement_FINAL 11 

_IO.docx; Draft Arbitratiqn Agreement_FINAL 11 IO.docx .. . --.. - . ·- -

Michael: 

As discussed I have made a few corrections as attached. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Sunday, July 31, 2011 6:16 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline. 

I'll be back to you shortly to confirm a time for our conversation. 

Regards 
''"'""~-

Dermot 

From: Dermot Muir 
Sent: Sunday, July 31, 2011 3:53 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

I look forward to speaking to you this evening. 

Regards 

Dermot 
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From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

Please fmd attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient, 
you have received this e-mail in error and any review, dissemination. distribution or copying is strictly prohibited. If you have received this e-mail in error, 
please notify the sender inuuediate1y by retum e-m<rll and permanently delete the copy you received. 
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IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCANADA ENERG~ LTD .. 

Oaimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Oaimant 

TransCanada Energy Ltd. ("TCE" or the "Oaimant") ·entered into the Southwest i~,:J~t:~i;Jr.;~v:!.;£:~iz•/.(:. 
GTA Oean Energy Supply Contract dated as of October 9, 2009 (the "CES h'Ji,.;•~:o:"(((•:;;· 

Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Oaimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on Apri127, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province o£ Ontario"), under 
section 7 of the Proceedings Agaisnt the Crown Act, R.S.O., 1990, c. P. 27 ("PACA"), of 
its intent to commence an action against the Province of Ontario to recover the 



damages the Oallna1lt suffered because of the termination of the CES Contract (the 
110aim"); 

AND WHEREAS the Parties have agreed that the Oaimant' s damages under 
the Oaim will not be limited by: (a) any limitation on or reduction of the amount of 
damages.which might otherwise be awarded. as a result of s~ctions 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
reqttired to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; · 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Oaimant with the OPA 
including those issued after the Town of Oakville rejected the Oallna1lt' s site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Oaimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the "Acf'); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be k~t confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section1.1 

ARTICLEl 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 

-( . -~· .· 



Section 1.2 Act 

The provisions of the Act shall'-apply f<i tiliS Arbitration Agreefuent eJicept as varied 
or excluded by this Agreement, or other written agreement of the Parties. ,,.,_- · 

ARTICLE2 

. Section 2.1 Consideration 

In consideration of the Parties each agreeing to pmsue the resolution of this 
matter by way· of binding arbitration in accordance with the Act, and on. the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Oain;urrtt's claim that is the subject matter 
of its April27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) the Oaim agii'inst the Province of Ontario and the OPA will not be 
pursued in the Courts; and 

(b) gQD'~1'1!1!~~ with the satisfaction by the Province of Ontario of 
any Final Award in favour Of TCE, TCE will provide a release to the 
OPA and the Province of Ontario in the form of Schedule "B" attached 
hereto, 

Section3.1 

ARTICLE3 

ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the" Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Jll\'tice as provided in section 45(2) of the Act 

Section 4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Oaimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract 



Section 4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract. 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or JPl 
government or regulatory approvals requlred to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract 

(c) For greater certainty, the amount of the reasonable damages to which 
the daimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(it) the reasonable damages including the anticipated financial value of 
the CES Contract which is understood to include the following 
components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Resl'eae!eat isRespondents are liable to compensate the 
daimant for the terminal value of the OGS, if any, where 
terminal value is understood to mean the economic value of the 
OGS that may be realized by daimant in the period after the 



expiration of the twenW year term of the OGS Contract for its 
remaining useful life. 

Section 4.4 Arbitr~ior Jurisdiction 

Without limiting the jurisdiction of the Arbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) determine any question of law arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed.necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the · 



Rules and the case law, at the same time that other issues with respect to costs are 
determlned following the Final Award. 

Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutoal 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any Changes to any "deadlines. . . . 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Claimant shall deliver a Statement of Claim on or before October. 6, 2012 

Section 5.2 Defence 

The Re5j.'>enaentRespondents shall each deliver a Statement of Defence within 
30 days following the delivery of the Statement of Claim. 

Section 5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the S!..tementStatements of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is· to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) id"!'tified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 



When they meet and confer, the Parties shall deterntine a date by which each 
shall deliver to the other a list identifying ·any and all records and documents, 
whether written, electronic or otherwise, being produced for the purpose of this 
Arbip"ation, and by which each shall deliver the documents in the format agreed to 
by. the Parties. 

Section 6.2 Evidence by Witness Mfidavits 

On a date to be deterntined by the Parties when they meet and confer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section6.3 Cross Examinations on Mfidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section 6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 

. ·.. used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports. 

(c)· all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 



each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the. 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement With regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
exeymination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 

conduct the Arbitration Hearing in such manner as he/ she considers appropriate, h'~~,f1(sf;t:iii :'{j{~'U".~··~ 
provided that the Parties are treated with equality, and that at any stage of the ;~"i[;;i%i!;! 
proceedings each Party is given full opportnnity to present its case. 

Section 6.10 · 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shalL prior to attending, execute a 
confidentiality agreement in the form attached hereto as Schedule" A". 

ARTICLE7 
AWARD 

Section 7.1 Decision(s) Timeline 

Any interlocutory or interim award(s) shall be given in writing at Toronto, 
with reasons and shall be rendered within forty five (45) days of the conclusion of 
the relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the communication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. · 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
fifteen (15) days after receipt of such request All interpretations; corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/her own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 



Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award] in favour of the Claimant may be satisfied by way 
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications of the transaction, equal to the Final 
Award [or interim final award] (the "Equivalent Value''). 

(a) Upon the request of the Respondent Her Majestv the Queen in Right of 
Ontario to satisfy the Final Award or interim final award against either 
of the Respondents by the transfer of an asset of Equivalent Value, TCE 
shall within ten (10) business days submit a list of assets of interest (the 
"Assets of Interesf') to the Respondent for consideration. Such list to 
consist of assets owned by the Province of Ontario or an agency of the 
Province of Ontario and at a minimum to include assets in which TCE 
has an equity interest or that has been subject to prior discussion 
amoungst the Parties. Assets which will provide partial Equivalent 
Value may be considered. The Assets of Interest shall be assets owned 
by the Respondent or by entities under the direction or control of the 
Respondent. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
·equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



(e) 

(h) 

(ii) all necessary consents, permits and authorizations are available 
to rransfer the asset to TCE and for TCE to own and operate the 
asset; 

(iii) there are no restrictions on TCE's ability to develop, operate, 
sell or otherwise dispose of the asset; and 

(iv) TCE does not become liable for any pre-closing ·liabilities 
relating to the asset 

If the Parties have agreed to the rransfer and if the value of the asset to 
TCE is agreed, then the Parties will use commercially reasonable 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset uansfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contain conventional representations, warranties/ 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties. 

If more than ninety (90) days have elapsed after the Final Award [or an 
interim final award] of the Arbirrator, and the Parties have not agreed 
on the terms of the asset rransfer or settled the form of the definitive 
documents for rransfer, then TCE shall be permitted to issue a demand 
letter to the RespeaaemRespondents demanding immediate payment 
of the Final A ward [or interim final award] in cash and such payment 
shall be made within three (3) days of receipt of such demand letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

Section8.1 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbirration shall be created by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbirration .and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbiuation, they shall abide by and be 
bound by the "deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Oaimant's obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

Section 9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include11

, 

"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of· 
which will be deemed to be an original and all of which taken together will be 
·deemed to constitute one and the same instrument 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. · 

Counsel for the Oaimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200- 100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON MSK 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfirmigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent,. 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry- Scott Building 
720 Bay Street 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler .com 

Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record 

DATED this day of _____ ~ 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 

ONTARIO POWER AUTHORITY 

By: 

Title 





BETWEEN: 

SCHEDULE "A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.O. 1991, c.17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Oaimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Oean Energy Supply Contract between the Ontario Power 



Authority and TCE dated. October 9~ 20?9 (the "CES Contracf~E',and- the 
Respondents have-entered mto an Arbrtration agreement dated IDm::::x.i[Ol!li\l (the 
"Arbitration Agreement"); 

AND WHEREAS, pursuant to the Arbitration Agreement, o has 
produced certain information and documents relating to the issues in- this 
Arbitration and the CES Contract (the "o Information"); 

AND WHEREAS, pursuant to the Arbitration Agreem.ent, the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract (the" Respondents Information"); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and documents relating to the o Information, 
the Respondents Information or the issues in this· Arbitration (collectively referred 
to with the o Information and the Respondents Information as the "Confidential 
Information"); 

AND WHEREAS the Confidential -Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE TIDS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknbwledge and agree that the statements in the Recitals of 
this Agreement are true and correct. 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partoers, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 



the other P"lty or its Representatives now or in· the future, as strictly 
confidential and proprietary information. 

3. For Clarity, information will not be ·deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information 

4. The undersigned hereby covenant and agree that 

(a) the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information 

5. The undersigned agree that the provisions of this Agreement will apply 
· retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. H such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 



appropriate efforts to re-acqtrlre all Confidential Information that was 
previously disclosed to that person or entity, as well as any copies thereof or 
materials created _in connection with the Confidential Information. 

6. In the event that either of the undersigned is requested or reqUired (by oral 
questions, interrogatories, requests for information or documents in legal 

· proceedings, subpoena, civil investigative demand or other similar process) 
to disclose any of the Confidential Information, the undersigned agrees to 
provide the other party with prompt written notice of any .such request or 
reqtrlrement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

7. Each of the undersigned agrees that the other party does not and shall not 
have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the . undersigned from pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under lhe control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retaining any copies thereof. 

9. The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with lhe laws of the Province of 
Ontario. If any provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect 

10. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered intO 
in connection wilh this Arbitration, or any part thereof or any information 
therein, may be reqtrlred to be released pursuant to the provisions of the 



Freedom of Infonnation and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binrung 
upon the undersigned, its successors and assigns and all of its 
Representatives, includmg without limitation, its legal advisors.· 

'this 

in witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: ----------------------
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: ____________________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per: ______________________ __ 
Name: 

Title: 

• 
Per:. __________________ __ 

Name: 
Title: 



SCHEDULE "B" 

FULL AND FINAL RELEASE 

_ WHEREAS TRANSCANA.DA ENERGY LTD. ("TCE~') and _HER 

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER 

AUTHORTIY (the "Respondents") have agreed to settle all matters outstanding between 

them in respect of and arising- from the Southwest GTA Oean Energy Supply Contract 

dated as of October 9, 2009 ("CES Contract") and the letter dated October 7, 2010 by 

which the Ontario Power Authority (the "OPA") terminated the CES Contract and 

acknowledged that TCE was entitled to its reasonable damages (the "October 7 Letter"); 

'Arbitration") and/or in consideration of the payment of the Final Award made in 

arbitration proceedings between TCE and the Respondents pursuant to an 

Agr~ement dated ~, and the payment by the Respondents to TCE of the sum of $5.00 

dollars) and for other good and, valuable consideration, the receipt and sufficiency of 

is hereby acknowledged, by the undersigned, TCE, its directors, officers, 

agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates,, · 

insurers, assigns and related parties from time to time (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their r:::sec=~i!t~~~~~t~~~i~Jl~~~~,~~~I·-··~ 
directors, officers, employees, agents/ successors, subsidiaries, affiliates, insurers 

assigns (the "Releasees") from all manner of actions, causes of action, suits, pr•oce<>din~:s,,);;i}i 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, 

and demands for damages, monies, losses, indemnities, costs, interests in loss, or inj•uries~r,;;: 



Rei asor arising out of, in relation to or in connection with the CES Contract, the October 

Le er or the Arbitration and from any and all actions, causes of action, claims or deJmand•;'? 

of . hatsoever nature, whether in contract or in tort or arising as a fiduciary duty or 

e of any statute or otherwise or by reason of any damage, loss or injury arising out 

the matters set forth above and, without limiting the generality of the foregoing, from 

all matters that were raised or could have been raised in respect to or arising OUltt :o~fe .:::if1;~~i1~~1~f~~~~{~~~ 
C Contract, the October 7 Letter. Notwithstandnig the foregoing, nothing in this R •\'iF~s:;.;~:;y·c 

Will limit, restrict or alter the obligations of the Respondents to comply with the terms nf'fci·:t ':'i>',:' l~JiJiji}i)J;'.f·W~t.'\\• 

any settlement agreeJment with the Releasor or to comply with any Final Award made 

favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, 

respect of and arising from the CES Contract and the October 7 Letter, but also inj1:trie,;, ~~~~~~~~~~ ~'··· •••• 
losses and damages not now known or anticipated but which may later develop or 

discovered, including all the effects arid consequences thereof, and (b) any and all of 

claims or causes of action that could have been made at the Arbitration by the Releasmc ''Ti: /)~'-;\·~.(·~~- ;~~~; 
against the Releasees, in respect of and arising from the CES Contract and the October 

Letter, and that this Full and Final Release is to be construed liberally as against the_ • 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and uncier:stoc)d-; 

that, the Releasor Will not make any claim in respect of and arising from the CES ca,nllcac:~_-. 

and the October 7 Letter or take any proceedings, or continue any proceedings against 

other person or corporation who might claim, in any manner or forum, contribution oj~~r~·i·~~~~t;·~~~j~f~i~~~·~c.;c i 
indeJmnity in common law or in equity, or under the provisions of any statute n 

regulation, from any other party discharged by this Full and Final Release. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall. _ 

operate conclusively as an estoppel in the event of any claim, action, complaint or/ 



.-.-:; 

proceeding which might be brought in the future by the Releasor with respect to 

matters covered by this Full and Final Release and arising from the CES Contract, 
- . 

October 7 Letter and ·the Arbitration. This Full and Final Release may be pleaded in 

event any such claim, action, complaint or proceeding is brought, as a complete defeil,ce' 

and reply, and may be relied upon in any proceeding to dismiss the claim,- a:::~-~~~'iiZ"~Iq~~~~j)~~:~~~~~t~it 
complaint or proceeding on a summary basis and no objection will be raised by any~o··'"'··" 

in any subsequent action that the other parties in the subsequent action were not privy to\r;~:~M;~'·*i•i~j?fi:,i~~~· .• ~~(~~~)~NI': ;,' 
the formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents 

warrants that it has not assigned to any person, firm, or corporation any of the actions) 

causes of action, claims, debts, suits or demands of any nature or kind arising from the 

Contract and the October 7 Letter which it has released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor · 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of the 

CES Contract and the October 7 Letter . 

of this Full and Final Release and the settlement underlying it will be held in conLfid<enc-eft~ 

and will receive no publication either oral or in writing, directly or indirectly, unles:s~ 

deemed essential on auditor's or accountants' written advice for financial statements 

income tax purposes, or for the purpose of any judicial proceeding, in which event the 

the settlement is made without admission of liability will receive the same publicatiort: 

.-;.-



DATED this ____ day of _____ ~ 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 
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BETWEEN: 

. \ r 
. -· - ' 

. : ~-··. -,. -"' . 
- ' . ~-·. ·.--. 

:-., -;: -

. . --.,: "· . 

.: . :-.-- ·.--.- -:.· 

Clrumant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONT ARlO arid the ONT ARlO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); · 

AND l-\IHEREAS by letter dated October 7, 2010 the OP A tel:1llinated the 
CES. Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; · 

AND WHEREAS the Oaimant and the Respondents wish to submit the issue 
of the assessment of the .reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Agaisnt the Crown Act, RS.O., 1990, c. P. 27 ("P ACA"), of 
its intent to commence an action against the Province of Ontario to recover the 



damages the Claimant suffered because of the termination of the CES Contract (the 
uclaim"); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as. contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents. will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OP A 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the" Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 



Section 1.2 Act , __ -. ,,_ .. 

TI{e ;pfovisioriid:\£ llie .Actsha.Ii dppiy fd this Arbiti:an6n t.:gfe~iften.t ex~ept as virried 
or excluded by this Agreement, or other writteit'agfeerrieri.t oHh~ Parties> ;c, · 

·:·; ,_,. ,'<;;-:.·· .. 
AitriCtE2 

::···- .. 

Section 2.1 Consideration 

. In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitratipn and the satisfaction of any Final 
Award (as. defined) is a s~ttlement of the Oaimant' s claim that is the subject matter 
of its April27,2011 Notice, ptirsuant to section 22(c) of the PACA, the Parties agree: 

(a) 

(b) 

Section 3.1 

· the daim against the Province of Ontario and the OP A will not be 
· · pursued in the Courts; arid 

€iff~ll1~{~ with the satisfaction by the Province of Ontario of 
any Final P,wru;d in favour of TCE, TCE will provide a release to the 
OP A and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

ARTICLE3 

ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the "Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the real?onable 
damages to which the Oaimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 



Section4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the ~ticipated 
financial value of the CES Contract. 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract which is understood to include the following 
components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Respondents are liable to compensate the Claimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Claimant in the period after the expiration of the 



·;-., .... twenty year terrri'ofthe OGS Contract for its remaining useful 
life. · •·.<· •;·· ··· · · •·· ·· · ·• 

·. Seep on t~ · ;c _. :, Ar,b~tr~t9?Jiir~scij~~-~n · · 
Without limiting the jurisdiction of the Arbitrator at law, the· submission to 

arbitration hereunder shan confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respec:t · 
of such issues; 

(c) determine any question of law arising in the Arbitration; 

(d) receive and take into accotmt such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of any award, the payment of interest from the· 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 



Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final Award. 

Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Claimant shall deliver a Statement of Claim on or before October 6, 2012 

Section 5.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Oaim. 

Section 5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statements of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production_ counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for \iiscovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 



• · 'When they meet·and,cohfer, the Parti~s shall determine a date· by which each 
·shall· deliver .. to the· other, a ·list• identifying· ariy ·and: a1j. records :arid.· documents, 
. whether written; . electronic' or otherwise;- being. produced· for the purpose of this 
Arbitration, andby whicheiicM;hall·deliverthe doctirrlents in the format agree.d to 
by the Parties.' · · · : · 

Section 6.2 Evidence by Witness Affidavits 

On a date to be determined by the Parties when 'they meet and confer,· the 
Parties shall deliver to each other sworn affidavits of each of their witnesses . 

. On a date to be determined by the Parties when they meet and cohfer, the 
Parties shall deliver to each otlier responding sworn affidavits from their witnesses. 

Section 6.3 Cross Examinations on Affidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the .Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section 6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to cohfer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged . 
within 30 days of the exchange of expert reports. 

(c) all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 



each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties ·Will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. H the evidence· of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available 'at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses .and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
... cqnfj.dentiality agreer,n.ent irt t{te~op11 attached h~reto <J.S Scl:wdule ~'A" . 

. -- . ' ' -- - ' - - - -- - - . -

___ ,. 

ARTICLE? . 
. /Aw.AR.tr 

· Sectiori7.1 · · Dedsidn(s) Tilneliri.e · 

. Any interlgcutory or interinl award(s) sJ;!al! 1:>~ given in mitmg ~tToronto, 
. . . . ' - ' :. ' ' -- \ . .. . . ' ' . . . . ~ - - . . . : . 

with reasons and shall be rendered within forty five (45) days of the conclusion of 
the relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with.reasons, within six (6) months from the delivery of the communication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors; or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
clainls which were presented in the Arbitration but which were not determined in 
the Final. Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
.fifteen (15) days after receipt of such request. All interpretations; corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. · If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/her own initiatiye as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final A ward entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final A ward 
is being enforced. 



Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Oaimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award] in favour of the Claimant may be satisfied by way 
of the transfer tci the Claimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications of the transaction, equal to the Final 
Award [or interiiD final award] (the "Equivcilent Value"). 

(a) Upon the request of the Respondent Her Majesty the Queen in Right of 
Ontario to. satisfy the Final Award or interim final award against either 
of the Respondents by the transfer of an asset of Equivalent Value, TCE 
shall within ten (10) business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such ·list to 
consist of assets owned by the Province of Ontario or an agency of the 
Province of Ontario and at a minimum to include assets in which TCE 
has an equity interest or that has been subject to prior discussion 
amoungst the Parties. Assets which will provide partial Equivalent 
Value may be considered. The Assets of Interest shall be assets owned 
by the Respondent or by entities under the direction or control of the 
Respondent. 

(b) Han asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. H TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) Han asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to·attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



(ii)> · • . all necessary consents; perrtlits and authorizations are available 
. _, to transfer the assett~tTCE and .for TCKto own ffild operate the 
··asset;- · '' • - - . 

- .·· 

(iii} 'there are no, restrictions on, TCE',s. ability t~ devel~p, operate, 
sell or otherwise dispose of._the (\SSet; and . 

(iv) TCE does not become liable for anY pre-closing liabilities 
·relating to the ru;set. 

(e) -If the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, then the Parties will- use commercially reasonable 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contain conyentional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties. 

· (h) If more than ninety (90) days have elapsed after the Final Award [or an 
interim final award] of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 
documents for transfer, then TCE shall be perrtlitted to issue a demand 
letter to the Respondents demanding i.mn:lediate payment of the Final 
Award [or interim final award] in cash and such payment shall be 
made within three (3) days of receipt of such demand letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

Section 8.1 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as- confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the pilrposes of this Arbitration, they shall abide by and be 
bound by the "deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Oairnant' s obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

Section 9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts 

This Agreement may be executed in any munber 6£ co1lhterparts; 'each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by arty party by 
electronic transmission will be as effective as delivery of a manually executed. copy 
of the J\greement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200 - 100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON MSi< 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

' 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place, 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry - Scott B~ilding 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax: (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler.com 

Section 9.9 Notices 

All documents,· records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this· day of _____ _, 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 

ONTARIO POWER AUTHORITY 

By: 

Title 



·~· .,. •.. , 



BETWEEN: 

SCHEDULE "A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.O. 1991, c. 17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Clean Energy Supply Contract between the Ontario Power 



'>>Authority;• and TCK dated .octobeJ:i;9/1009; (the/' CES · CQJJ.tra~n. 
Respondents have entered into aw Arbitra:tion agreement dated• E 
"Arbitration Agreement"); 

,,; . 
. . · ... 

' ,~.,, , . . .. ~D·· ~~~AS, pJl!s~an~: ~~ tne'' Arbi,tr~tio~ Ag~;ee.~ent, • 

produced · certain information and doc1Jlrl~nts rela:ting to ~e. isspes in 
·Arbitration aitd the CFS Contract (the" • lnfprlll.ation"); 

the 
, (the 

has 
this 

AND WHEREAS, · pursuant . to the Arbitration Agreement, the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract .(the " Resp1mdents ·Information"); 

AND WHEREAS during the cotirse of this Arbitration, the parties 
may produce additional information and documents relating to the • Information, 
the Respondents Information or the issues in this Arbitration (collectively referred 
to with the • Information and the Respondents Information as the "Confidential 
Information"); · · 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, orr the basis thereof, the 
parties have agreed to 'enter into a confidentiality . agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which. is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct. 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without linlltation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives; or which is made available for review by 



the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. 

4. The undersigned hereby covenant and agree that: 

(a} the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with'the matters at issue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the .Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
·Agreement, the undersigned agree to take all reasonable, necessary and 



·' , · · · appropriate: efforts. tci <ni'-acquire; all Confidential. dhformation · that was 
previously disclosed to that person or entity, as wel( as any copies thereof or 
materials created in connection with the Confidentiallhformation. 

' ' 
6:.; In the• event that either of the undersigned >is requested. or requ,4'ed (by oral 

questions,' iriterrogatories;' 'requests\ for· information or• docume-nts in legal 
proceedings, subpoena, civil investigative demand or other similar process) 

.·.to 'disdose any bf the Cohfidential Iflfohnation, the undersigned agrees to 
provide the other party with prompt written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

7. · Each of the under~igned agie~s that the other party does not and shall not 
have an adequate' retnedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a· Court of competent jurisdiction 
restraining the disclosure of the Confidential Ihformation or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when :this Arbitration has been completed, without 
retainirtg any copies thereof. 

9. The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any· provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect. 

10. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
lhformation, and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released ·pursuant to the provisions of the 



Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and all of its 
Representatives, including without limitation, its legal advisors. 

, this 

In witness whereof, the undersigned have executed this Agreement at 

day of ,2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: ------------------~--­
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: __________________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD . . 

Per:. ________________ _ 
Name: 

Title: 

• 
Per:, __________________ _ 

Name: 
Title: 
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MA.J~STY 'IJ~~ Q~;EN W J,UGHr oF, mp;AJ,Vg AN~. 1!fE.C?~TARJP)-'O\YpR 
. . . - . . -- . . -- - -···· . . . . -.- ---

AUJ'HQRTIY (the :'Respondents") have agre~c{tq settle all matters outsta,nding ~enyeen. 
- .--- ;· . .. - ! -, : - ,• ' - ... -_. . ' . --:.; . . ::· - ·:· __ ... : 

them in respect of ,<V,id arising from the Southw~_st GTA. Clean Energy Supply Contract 
. - .- ' ' . ' - ; . . - . . . . . . ' . ·- . . ' . . . ~ . ' . 

dated. as of Qctober 9, 2009 ("CES Contract") and .1;he)etter dated Oct()ber 7, t010 by 
·. ' -._.,- . -- ' - - ·, . .-----.- _.,-.'. . --·-~:: .. ;.- -: 

which the Ontario Power Authority (the "OP A") terminated the CES Contract and 
- .. , . 

acknowledged that TCE was entitled to its reasonable damages (the "October 7 Letter"); 

IN CONSIDERATION of the payme11t of the settlement amount agreed by 

the parties for all claims arising from the CES Contract and the October 7 Letter [as set out 
. :-· . . . . - ' . '. . . .- : . 
•s'""ll!t"'~'""":''~'\Jw=-~·=~--~--. ·' -~~*"''"'"'~· · .·.- · in the r,rnse\'il;~'fi'tle_!iii••o•m_;fr.;r.;c'tlO'c;'L'im'et\.:t_ 1tisemn "out\!isenl'emen 'e.!im_,:'"at.:O~tfa:rro. · .. ;if~ ] (the ~ ... ,..--~~~"""!""~~~~~ .... ....-.-. ~~~~- - - £'1b,~,.,-- . -~~~-,1: 

'Arbitration") and/ or in consideration of 'the payment of the final Award made in the 

. arbitration proce('!dings between TC:E and the Respondents pursuant to an Arbitration 

.Agreement dated ~,and the paYlllent by the Respondents to TCE of the sum of $5.00 (five 

dollars) and for other good and valuable consideration, the receipt and suffiCiency of which 

is hereby acknowledged, by the undersigned, TCE, its directors, officers, . employ~es, 

agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates, 

insurers, assigns and related parties from tirrte to tirrte (collectively, the ''Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUT Ql]ALIFICATION the . Respondents and their respective 

directors, officers, employees, agents, suc.cessors, subsidiaries, affiliates, . insurers and 

assigns (the "Releasees") from all manner of acti~ns,causes of action, suitscproc~_edings, .. ' .. ' ---- . ., .. 

debts, dues; accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 

and demands for damages, monies, loss~s; mdemirities, costs, interests in loss, or mjuries 

howsoever· arising which hereto may have been cir rna}' hereafter be sustained by the 



Releasor arising out of, in relation to or in connection with the CES Contract, the October 7 

Letter or the Arbitration and from any and all actions, ·causes of action, claims or demands 

of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty or by 

virtue of any statute or otherwise or by reason of any damage, loss or injury arising out of 

the matters set forth above and, witho~t limiting the generality of the foregoing, fi:om any 

and all matters that were raised or could I:i:ave been -raised in respect to or arising out of the 

CES Contract, the October 7 Letter. Notwithstandnig the foregoing, nothing in this Release 

will limit, restrict or alter the obligations of the Respondents to comply with the terms of 

any settlement agreement with the Releasor or to comply with any Final Award made in 

favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract and the October 7 Letter, but also injuries, 

losses and damages not now known or anticipated but which may later develop or be 

discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract and the October 7 

Letter, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention . 

. AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract 

and the October 7 Letter or take any proceedings, or continue any proceedings against any 

other person or corporation who might claim; in any manner or forum, contribution or 

indemnity in common law or in equity, or under the provisions of any statute or 

regulation, from any other party discharged by this Full and Final Release. 

IT IS UNI)ERSTOOD AND AGREED that this Full and Final Release shall 

operate conclusively as an estoppel in the event of any claim, action, complaint or 



ptoce'eding'which mighbl:ie:brotighh iri'the'ftitfu:ELby.!the Releasor'W:ith respect to the 

matters.·· cove:red>oy' this· Full ''an0. Fmal Releake< and! arising: from• othe: CES .Contr<u.:J,: the . 

October. 7 Letteicand thel.Ai:bitratiori.·This·Ftill: and Final Release"may be·pleaded:jh-t:l).e 

e'vent arty Stich claim, action, coinplciiitt or, proceeding: is brought; as a complete defence 

and repiy, and may be relied upon in any proceeding fo, dismiss. the clairri, action, 

complaint or proceeding on a S1llllll}ary basis .and no objection will be. raised by any party 
. . . -. .. .· .. - _.. . ' -.. ~-:~_;·: .. J;·: . -·:-.". -~:--_~ :··<i·:-:-~- '::',,.._:: ,. ;."' -_. . 

in any subsequent action that the other parties in the subsequent action were not privy to 
. . ' . ~ . • "'" ,;-· ·"'. ·. i . • • . • 

the formation of this Full and Final Release. 
' -

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actions, · 

causes of a<;tion, claims, debts, suits or demands of any nature or kind arising from the CES 

. Contract and the October 7 Letter which it has released by this Full and Final Release. 

IT IS FURTHER.UNDERsTOOb AND AGREED that neither the Releasor 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of the 

CBS Contract and the October 7 Letter. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms 

of this Full and Final Release and the settlement underlying it will be held in confidence 

and will receive no publication either oral or in writing, directly or indirectly, unless 

deemed essential on auditor's or accountants' written advice for financial statements or 

income tax purposes; or for the purpose of any judicial proceeding, in which event the fact 

the settlement is made without admission of liability will receive the same. publication 

simultaneously or as may be required by law, including without limitation, the disclosure 

requirements of applicable securities law. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as the 

case may be, of all the parties to this Full and Final Release. 



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be governed by the laws of the Province of Ontario and· the laws of Canada 

applicable therein. TCE attoms to the non-exclusive jurisdiction of the courts of the · 

Province of Ontario in respect of any dispute arising from or in connection with or in 

. consequence of this Full and Final Release. 

TCE ACKNOWLEDGES AND AGREE~ that it fully understands the 

terms of this Full and Final Release and has delivered same voluntarily, after receiving 

independent legal advice, for the purpose of making full and final compromise and 

settlement of the claims and demands which are the subject of this Full and Final Release. 

DATED this ____ day of _____ ~· 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 



Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Michael Lyle . . 
Monday, August 01, 2011 6:26 PM 
JoAnne Butler; Michael Killeavy; Amir Shalaby 
Draft Deck · 
TCEBoard present!ltionAug211.ppt 

See attached for purposes of discussion tomorrow morning. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 

·Email: michael.lyle@powerauthority.on.ca 

This e-rqail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient{s), please notify the sender immediately 
and delete this e-mail message 

1 
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Arbit•rati:on Agree,ment with TCE 

Presentation to Board of Directors 
• • ' •• ' • • > • 

Prep.ar~~ in Coot~rJ1plath:lnof .... 
'·-· . ' . 
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Liti·gati·on: Sollc~itor/Ciie.nt P~r.ivileg,e .. · .. , . ·. 

.;f_J:';·. _:.r:;;~:;.:.:~--:~. 

August 2, 2010 



Background: 

• TCE served Crown with notice of proceedings against 
the Crown in late April and clock started to tick on 60 day 
period before TCE could commence litigation against 
Government 

• Subsequently, TCE advised OPA counsel that they had 
three core demands in order to agree to arbitration 

» Scope of arbitration limited only to appropriat~.qua'n;tum of , 
damages · · · · · . 

',·, . ' . 

» Crown and OPA both parties to the arbitration .. , . . 

» No impact on ability of TCE to participate in future OPA ·. 
procurement processes 

• Of these three, the limitation on scope of arbitration is~"by 
far the most important from TCE's perspective .. 

2 ONTARI·O' 
POWERAUTHORITY lf · 



Background: 

. -:;~-

• OPA briefed Government on theseissues and attempted 
to develop a common· approach with Gove.Innne,nhon 
negotiating an arbitration agreement with TCE ;, · .·· . 

• Issue was elevated in Government and lnfrastruetur::e'"·· . . ' 

Ontario ("10") was asked to take a lead role· in .. · · 
negotiations · ·~ · ... · · 

. 

• 10 was able to get TGE to agree to hold off on·. · · .··· · ·· 
commencing litigation while discussions were pursued.· 

.. 

3 ON'Ila .•.•• ~ : .,.. ') . .: : :: 
. . .. :· .>'-,_ .. ·•.· .. _-.· \.·- ,'·.:_ 1\ ~-- .-_·_ '_· 
POWER AUT,HORf1':Y . . 

•. ·-: .. ' ·:-.. ""' 



Proposed Deal - Key Elements 

• Commercial Deal between OPG and TCE where TCE 
would take ownership stake in Lennox 

• Provision also made for subsequent negotiations on 
potential joint ventures between TCE and OPG on . 
conversion of a coal unit to gas and development of new 
gas plant 

• If commercial deal not finalized by end of August, then 
matters determined by way of binding arbitration in 
accordance with the arbitration agreement 

• OPA is a party to proposed arbitration agreement 

4 ONTARIO I 
POWER AUTHORITY C! 



Arbitration Agreement - OPA Key Concerns 

• Characterization of October 7 letter- stated that OPA · 
terminated Oakville contract in this letter 

• Scope of arbitration process - limits on arbitration 
process raises concern about ability to obtain information 
from TCE 

• No acknowledgement may be made of the fact that 
matter has gone to arbitration 

7 o."· TA.., IRI:oe .... · POWER .AU'I!HORITY · · . " . ' :: . ' -
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Thanks Michael 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Monday, August 01, 2011 6:52 PM 
Michael Lyle 
Re: Arbitration Agreement 

From: Michael Lyle<Mithaei;Lyle@powerauthority;on.ca> 
To: .berfnofr\'luir, .· .·. .. . · ·· · 
Sent: Mon Aug 0117:22:37 2011 
Subject: RE: Arbitration Agreement 

' .. '. -':- ~- ' . ' . 

·-·;· .. •--. 

;_; ·. ' ;__''· ;_' 

-, .. . . '--.-., .-··;. .·-.'- .-. . •;-

. ·,·;- .·. 

Ok. One other thing I noted as I was reading s.7.3{a). It refers to assets owned by the Pr'()vi~ceo'r an agency of the 
Province. Please note that ss.53.1{2) of the Electricity Act states that OPG is riot an agent of th~ Crown foniny' purppse: 

Michaei.Lyfi;!_ · .. . . 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 

:.-. 

Email: michael.lyle@powerauthority.on.ca 

; . 
L 

This e-mail message and any-files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. Jf you have received this message in error, or are not the named recipien.t{s), please notify the se~der immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: August 1, 2011 3:47 PM 
To: Michael Lyle 
Subject: Re: Arbitration Agreement 

Thanks Michael. Let's talk in the morning. I'm not sure how we can deal with this. 

Regards 

Dermot 

From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Dermot Muir 
Sent: Mon Aug 0114:45:26 2011 
Subject: RE: Arbitration Agreement 

Thanks. I promised to get back to you with respect to the characterization of the letter as a letter which terminated the 
contract. My client continues to strongly object to this characterization and asserts that the description in· the 
agreement should be consistent with the language of the letter. 

1 



Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and O')ay contain infq!'TJlation that is _privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemiilation, distnbution or cOpying of this e-inail message-or 
any files transmitted with it is strictly prohibited. If you have received this message in errOr, or are not the named reclpient{s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any diss~mination, 
distribution or copying of this e~mail message or any files transmitted with it is strictly prohibited. If you have received this message in. error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
· Sent: August 1, 20111:03 PM 
To: Michael Lyle 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

As discussed I have made a few corrections as attached. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Sunday, July 31, 2011 6:16 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline. 

I'll be back to you shortly to confirm a time for our conversation. 

Regards 

Dermot 

2 



From: Dermot Muir 
Sent: Sunday,July 31, 2011 3:53 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

I look forward to speaking to you this evening. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking to you later .this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. · 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-ntail is not an intended recipient., 
you have received tltis e-mail in error and any review., disseminatio~ distribution or copying is strictly prohibited. If yon have received tltis e-mail in error, 
please notify the sender immec;liately by return e-mail and permanently delete the copy you received. · 

3 





Crystal Pritchard 

From: 
Sent: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Tuesday, August 02, 2011 9:55AM 

To: Michael Lyle 
Subject: RE: Arbitration Agreement · 

-,-,_., .. 

Michael: 

Can we have a quick chat about this? Are you free for a few minutes? 

Thanks 

Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.ca] 
Sent: Monday, August 01, 2011 2:45 PM 
To: Dermot Muir 
Subject: RE: Arbitration Agreement 

..... ' _,., 

.; ,, "-

::.---

Thanks. I promised to get back to you with respect to the characterization of the letter as a letter which terminated the 
contract. My client continues to strongly object to this characterization and asserts that the description in the 
agreement should be consistent with the language of the letter. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 

.Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This eMmail message and any files transmitted with it are intended-only for the named recipient(s).above and _may contain information that is privileg~~. confidential 
and/or exempt from disclosure under applicable law. 'If you are not the intended.recipient(s), any dissemination, distribution or copying of this e~mail niessage or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recip!ent(s}, please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain inforrrlation that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), ai1y di~semi_nati6n, · 
distribution or copying of this e-mail m~ssage or any files transmitted ·with it is strictly prohibited. If you have received this·ineSs8ge ·in errol-, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: August 1, 2011 1:03 PM 
To: Michael Lyle 

1 



Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

As discussed I have made a few corrections as attached. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Sunday, July 31, 2011 6:16PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline. 

I'll be back to you shortly to confirm a time for our conversation. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Sunday, July 31, 2011 3:53 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. This is very close to being in. a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

!look forward to speaking to you this evening. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

2 



Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated -
·last night. If possible I would appreciate speaking to you later this evening or. tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. . . 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
MSG2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the person.'ll and confidential1lse of the reclpient(s) named above. If the reader of this e-mail is not an intended recipient, 
you have received this e-mail iu error and any review, clissemi11at:ion, distribution or copyi:ng is strictly prohibited. If you have received this e-mail in en·or, 
please notify the sender immediately by return e-mail and permanently delete the copy you received. 

3 





Crystal Pritchard 

.From: 
Sent: 

·To: 
Subject: 
Attachments: 

Michael Lyle 
Tuesday, August 02, 2011 10:18 AM 
Irene Mauricette; Nimi Visram 
FW: 
Original TS.pdf; Preferred TS.pdf 

Can you print off copies of these for the 10:30 ·meeting? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fai<: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain·information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibite:d. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: David Livingston [mailto:David.Livingston@infrastructureontario.ca] 
Sent: August 2, 2011 9:38 AM 
"J:o: Michael Lyle 
Cc: Dermot Muir 
Subject: FW: 

Michael, 

Attached are 2 terms sheets; one reflects the deal the Province was discussing with TCE before OPG was formally 
involved and the second reflects the deal OPG indicated it was prepared to consider, once they became formally 
involved. Both term sheets are being seriously considered by TCE and discussions with OPG are actively underway. The 
term sheets are of course confidential, but may give your Board the background you mentioned they would be looking 
for. I cim talk to them tomorrow at the meeting. 

Please let me know if you would like to go through them beforehand. 

David 

1 
;· 
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Proposal 

To Create a Long Term Partnership Development Agreement 

Between the Province of Ontario and TransCanada Energy 

. -. . 

July 2011 · 

. Private and Confidential Draft: For Discussion Only 

Privileged and Without Prejudice 



Context 

Parties: 

TransCanada Energy Ltd. ("TCE"), Province of Ontario (the "Province") and Ontario 
Power Authority ("OPA") 

Terms 

This Summary sets out the terms on which the Parties have agreed to work together to 
resolve issues arising from the Minister of Energy's announcement that the Oakville 
Generating Station ("OGS") would not proceed and the subsequent negotiations between 
OPA and TCE to reach a mutual agreement on the termination of the South West GTA, 
Clean Energy Supply Contract ("CES Contract") for the OGS. 

In consideration for TCE not commencing a legal action against the Province and the 
OPA for their termination of the CES Contract and subject to execution and delivery of· 
the Arbitration Agreement described below, the Parties shall use commercially 
reasonable efforts to enter into the transactions described in the attached Schedule A. 

BindingMOU 

A binding MOU incorporating these terms, to be based on typical agreements for a 
transaction of this nature, to be negotiated in good faith and executed on or before July 
31, '2011. 

Arbitration 

In the event that all of the definitive agreements contemplated between Ontario Power 
Generation and TCE in Schedule A are not fully executed and delivered on or before 
September 1, 2011, then the amount of damages which TCE is to be awarded as a result 
of the cancellation of the OGS contract shall be determined by binding arbitration. 
TCE's damages shall include the anticipated financial value of the CES Contract and shall 
be determined in the arbitration on the basis that OGS was permitted, constructed and 
operated , and without giving effect to any limitation or exclusionary clauses in the CES 
Contract. Settlement of damages awarded may be by way of asset transfer. 

A binding Arbitration Agreement incorporating these terms, to be based on typical 
agreements for a transaction of this nature, is to be negotiated in good faith and executed 
on or before July 31,2011. 



~ .. 

Approvals 

'Th~Prov~c.e::Will.take all aciiOQS~ as may Be requfred to:iil16w iti'arid td calls~' OPA ~nd . 
Ontaqo_}?O\Vt\f qen!!r~tion cJn~., Jo iniple!l1ent the transactibl:iscontetnj:ilated l:iy~fuis:i 
document and attached Schedule. 



Schedule A 

Summary of Principal Terms for a Partnership Development Agreement 
between TransCanada Energy Ltd. and Ontario Power Generation Inc. . 

Objective: 

Development A 

Joint Venture: 

Ownership: 

Term: 

Funding: 

TransCanada Energy Ltd. ("TCE") and Ontario Power 
Generation Inc. ("OPG"), (together, the "Partners") will work 

together exclusively using best efforts on thermal generation 
developments as further described in this Schedule A. 

The Partners will form a joint venture, partnership or other tax-. 
favourable structure which will have the exclusive right to 
work together using best efforts on a gas-fired generation 
facility (the "Project") at one of OPG's existing thermal sites, 
or other such sites as the Partners agree, secured with a long­
term CES Contract with the Ontario Power Authority or other 
credit-worthy power purchaser. The Partners will use the 
turbines and ancillary contracts (the ''Turbines") already 
acquired for the OGS . 

The Partners will own the Prqject on a 50/50 equity basis. 

The Partnership will have 2 years to identify a mutually 
agreeable project and secure a long-term CES Contract with 
the OPA or other credit-worthy power purchaser. 

The Project shall be funded as follows: 

TCE will transfer Oakville gas turbines and associated 
contracts to the OPGtrCEjoint venture upon execution of a 
CES Contract for the Prqiect. 

For the first $[ 450] million of Project capital cost (including 
Turbines), TCE shall contribute all funding in the form of the 
Turbines (with a notional value of $[225] million) and up to 
$[225] million in cash l)ecessary to complete the Project. 

Prqject capital costs over $[ 450] million shall be funded 50/50 
by OPG and TCE. In retum for TCE' s commitment to fund the 
Prqject as set out above, TCE shall acquire all of OPG' s equity 
interest in Portlands Energy Centre Inc. and partnership interest 



Closing: 

Termination: 

Return: 

Definitive Document: 

Approvals: 

Development B 

Joint Venture: 

•· ..... inPort)ands.Energy.Cent,reLP, TeE shall also pay OPG 
$[100] million- $[50]mi\MOJ1P!l <;l9sing and $[50] million on 
first anniversary of closing.·. 

,, ., ;]::,:£:.:~ ">../:~-'-: __ f-:_-:. -:<;·;~; __ c._)•:.,,-: I_~·,:> -~);·:.: . . <{, .-. . ; 
To occur as soon as all thirdpartY.iffid goverriment approvals 
are received~ .. ' ' '· ·. ·. '·" · 

In the event that the Parthets at~ unable to develop the Project 

and secure 111(: C:S,S. Coptras;t..using the Turbines by the end of 
the 2 year period or if the Parties obtain a CBS Contract but 
are unable to construct the Project, then TCE will transfer its 
interest in the Turbines to OPG f()r no additional considerati()n 
and the joint venture shall terminate. 

The Project will give a return to TCE that is equal to or better 
than returns earned on similar, privately-owned generating 
prqjects. 

Agreement to be based on typiclil agreements for a transaction 
of this nature and to be negoti~ted in good faith and executed 
on or befo~e September 1, 2011. 

TCE and OPG to obtain all required internal approvals to enter 
into the definitive agreement and to close the transaction, 
including Board of Directors and, for OPG, any required 
approvals of the Province, on or before September 1, 2011 

The Partners will form a joint venture (or other tax-favourable 
structure) which will have the exclusive right to work together 
using best efforts on gas-fired generation facilities at a 
combination of the Coal Power Facilities listed below that will 
generate 1,000 MW of power. A project developed pursuant 
to the "Development A" section above and located at a Coal 
Power Facility shall not be counted as a project under this 
section. The Partners will work together on other Coal Power 
Facility power generation initiatives on a non-exclusive, best 
efforts basis. Each prqject will be secured with a long-term 
CBS Contract with the Ontario Power Authority or other 
credit-worthy power purchaser. The Partners will jointly 
assume the preliminary feasibility and desigo work already 



performed on the conversion of the Coal Power Facilities to 
natural gas fuel. 

Coal Power Facilities: The following three coal generation facilities and sites are 
owned by OPG: 

Ownership: 

Term: 

Funding: 

Return: 

ROFR: 

Definitive Document: 

Approvals: 

Lambton (950 MW) 

Nanticoke (4,096 MW) 

Thunder Bay (303 MW) 

50! 50 

[10] years, subject to extension by mutual agreement of the 
Partners, plus the term of any CBS Contracts (the "Term"). 

The Partners will fund all aspects of the projects in proportion 
to their ownership interest. OPG will contribute site and 
facilities; Partners to agree on valuation and true-up by TCE. 

Each project will give a return to TCE that is equal to or better 
than returns earned on similar, privately-owned generating 
projects. 

In the event that the OPG intends to sell, lease or otherwise 
transfer any direct or indirect interest in any of the Coal Power 
Facilities, it shall grant TCE the right of first refusal on any 
third party offer. 

Agreement incorporating these terms and to be based on 
typical agreements for a transaction of this nature, to be 
negotiated in good faith and executed on or before September 
1,2011. 

TCE and OPG to obtain all required internal approvals to enter 
into the definitive agreement, including Board of Directors and, 
for OPG, any required approvals of the Province, on or before 
September 1, 2011. 
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Context 

Parties: 

TransCanada Energy Ltd. (''TCE"), Province of Ontario (the "Province") and Ontario 
Power Generation ("OPG") 

Terms 

This Summary sets out the terms on which the Parties have agreed to work together to 
resolve issues arising from the Minister of Energy's announcement that the Oakville 
Generating Station ("OGS") would not proceed and the subsequent negotiations between 
Ontario Power Authority ("OP A ") and TCE to reach a mutual agreement on the 
termination of the South West GTA, Clean Energy Supply Contract ("CES Contract"). 

In consideration for TCE not commencing a legal action against the Province and the 
OPA for their termination of the CES Contract and subject to execution and delivery of 
the Arbitration Agreement which will include TCE releasing the Province and the OPA 
from legal action, the Parties shall use commercially reasonable efforts to enter into the 
transactions described in the attached Schedule A. 

Arbitration 

In the event that all of the definitive agreements contemplated between OPG and TCE in 
Schedule A are not fully executed and delivered on or before September 1, 2011, then the 
amount of damages which TCE is to be awarded as a result of the cancellation of the 
OGS contract shall be determined by binding arbitration. TCE's damages shall include 
the anticipated financial value of the CES Contract and shall be determined in the 
arbitration on the basis that OGS was permitted, constructed and operated and without 
giving effect to any limitation or exclusionary clauses in the CES Contract. Settlement of 
damages awarded may be by way of asset transfer. 

A binding Arbitration Agreement incorporating these terms, to be based on typical 
. agreements for a transaction of this nature, is to be negotiated in good faith and executed 
on or before July 31, 2011. 

Approvals 

The Province will take all actions as may be required to allow it, and to cause OPG to 
implement the transactions contemplated by this document and attached Schedule. 



Schedule A 

Summary of Principal Terms for a Partnership DevelopmenfAgreement 
·between TransCanada Energy Ltd; and Ontarip Power Genera~ on Inc. 

Development A 

Joint Venture 

Ownership 

Contributions 

PPA 

Operations 

Distribution Policy 

New Development 

Definitive Documentation 

Usirigi:he PEC existing Limited Partnership, TCE 
and OPG will develop further business 

oppol\llnities rehtting to OPG' s existing Lennox 
plant anci Gas Turbines procured by TCE for the 
Oakville project. 

Parties will form a new Limited Partnership 
(Lennox JV) with 100% Class A Limited 
Partnership Units owned by PEC and 100% Class B 
Limited Partnership Units owned by TCE. 

OPG will lease the Lennox facility to the Lennox 
JV for a nominal value. TCE will contribute the gas 
turbines and related contracts to the Lennox JV. 

OEFC will enter into a 20 year PP A with the new 
JV reflecting a full recovery of operating costs plus 
a capacity charge with a lifetime value of $X 
(NTD: to be inserted by IO). 

OPG and the new JV will enter into a new operating 
agreement for operation of the Lennox facility. . 

All cash flows relating to the PPA capacity charge 
will flow as a partner distribution to the Class B 
Partnership Unit holders. 

The N will use commercially reasonable efforts to 
develop and secure a satisfactory PP A to permit the 
construction of a new CCGT on the Lennox site or 

other site as the parties may agree. 

Agreement to be based on typical agreements for a 
transaction of this nature and to be negotiated in 

good faith and executed on or before September 1, 
2011. 



Development B 

Joint Venture: 

Funding: 

Ownership: 

Return: 

Term: 

Definitive Document: 

Approvals: 

The Partners will form a joint venture (or other tax-favourable 
structure) which will have the exclusive right to work together 
using commercially reasonable efforts on the gas-conversion of 
the existing Nanticoke coal fired generating facility 

The Partners will fund all aspects of the projects in proportion 
to their ownership interest. OPG will contribute site and 
facilities; Partners to agree on valuation and true-up by TCE. 

50150 

Project will give a return to the JV that is equal to than returns 
earned on similar, privately-owned generating projects. 

Exclusive right expires Dec. 31, 2014. 

Agreement incorporating these terins and to be based on 
typical agreements for a transaction of this nature, to be 
negotiated in good faith and executed on or before September 
1, 2011. 

TCE and OPG to obtain all required internal approvals to enter 
into the definitive agreement, including Board of Directors and, 
for OPG, any required approvals of the Province, on or before 
September 1, 2011. 



Crystal Pritchard 

From: 
Serif: 
To: 

Dermot ryluir [D!lrmqtMuir@infr?strllc:tweontario.ca] 
_ Tuesday;'Augusfo2; 2011 11:33 AM · · ·-- · 
· Micfiaeilyle' • - · · · · · ' · · • · 

. ,., .. · __ ;,,• 

Cc: David Livingston · ~ ... ' . 

Subject: RE: Arbitration Agreement 
Attachments: Blackline Draf!J\rbitration Agreement_FINAL 11c_I,Q vs Draf!Arbitra!iqn Ag_re!lment_FIN.t\1,12 

_IO.doci<; Draft Arbitration Agreement_FINAL 12.:...10.docx · · · · · · ' 

Michael: 

Please find attached the latest version with a few small edits from John K and FMC. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Monday, August 01, 20111:03 PM 
To:. 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David LivingstOn · 
Subject: RE: Arbitration Agreement 

Michael: 

As discussed I have made a few corrections as attached. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Sunday, July 31, 2011 6:16 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline. 

I'll be back to you shortly to confirm a time for our conversation. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Sunday, July 31, 2011 3:53 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 
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Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

!.look forward to speaking to you this evening. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last night. If possible I would appreciate speaking· to you later this evening or tomorrow once you have had a 
chance to review. Please feel free to call me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir · 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
MSG2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s} named above. If .the ·reader of thi~ e-mail is not an intended recipient, 
you have received this e-mail in error and any revielv, dissemination, distribution or copying is strictly prohibited. If you ha\'e received this e-mail in _error, 
please notify the sender immediately by retmn e-mail and pennaneatly delete tl1e copy you received. 
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IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCANADA ENERGY LTD. 

Oaimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONT ARlO and the ONT ARlO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Oaimaht 
TransCanada Energy Ltd. ("TCE" or the "Oaimant") entered into the Southwest 
GTA Oean Energy Supply- Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Oaimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Oaimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Agaisnt the Crawn Act, R.S.O., 1990, c. P. 27 ("PACA"), of 
its intent to commence an actjon against the Province of Ontario to recover the 



damages the Claimant suffered because of the ternrination of the CBS Contract (the 
"Oaim")i 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages whichmight otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majetue Notices filed by the Claimant with the OPA 
including those issued after the Town of Oakville rejected. the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the"Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable coruiideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties . agree as 
follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct 



~-~-, 

Section1.2 Act 

The provisions of the Act shall apply to this Arbitration Agreemen~ exc~pt as vanM · 
or excluded by this Agreement, or other written agreement of the Parties . 

. ARTICJ,E2 

s.ection 2.l Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and ·on the · 

understanding that the referral to the arbitration and the satisfaction of any Final ~~~t!~)~~'i,~~~~~~~\~i 
Award (as defined) is a se.ttlement of the Oaimant' s claim that is the subject matter ~1 
ofits April27, 201'1 Notice, pursuantto section 22 (c) of the PACA, the Parties agree: 

(a) the Claim against the Province of Ontario .and the. OPA will not be 

(b) 

Section3.1 

pursued in the Courts; and · 

any 
OP A and the Province of Ontario in the form 
hereto. 

ARTICLE3 

ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the" Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act .. 

Section4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which !he Oaimant is entitled as a result of the termination of the CBS 
Contract, including the anticipated financial value of the CBS Contract 



Section 4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the tennination of the CES Contract, including the anticipated 
financial value ·of the CES Contract 

(b) The Respondents acknowledge and agree that in the deten:Uination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; 9r 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result· of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the f0llowing agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been bullt and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract whlch is understood to include the following 
components; 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party re.Serves its rights to argue whether the 
Respondents are liable to compensate the Claimant for the 
tenninal value of the OGS, if any, where tenninal value is 
understood to mean the economic value of the OGS that may be 
realized by Claimant in the period after the expiration of the 



Section4.4 

twenty year term of the· OGS Contract for itS· remaining. useful 
life. 

Without limiting the jurisdiction of the Arbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections.with respect to the existence, scope or validity of this 
Agreement; 

(b) de\ermine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) determine any question oflaw arising in the Arbitration; 

(d) receive and take into account such written or orru evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim ;£~~;~~~~~~~~k~~~~~~~~~~~~··~; Award(s), as deemed necessary during the course of the hearing of the. ~f 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or. an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together· 
with all other ancillary, administrative and technical expenses that may be incurred 
during the cour&e of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 



· Rules and the case law, at the same time that other issues with respect to costs are 
deterntined following the Final Award. 

Section 4.6 Timetable 
Any deadlines contamed in this Agreement may be extended by mutual 

agreement of the Parties or order of the Arbitra~r, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

SectionS.! Statement of Claim 

The Oaimant shall deliver a Statement of Claim on or before October 6, 2012 

Section S.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Oaim. 

Section S.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery· of 
the Statements of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parttes will discilss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the PartieS are 
required to disclose the documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 

,-_,. 



When they meet and corifet, the Parties shall determine a date by which each· 
shall deliver. to the other a liSt ideh.lifying any and all records and dociunents, 
whether written, electronic· or· otherWiSe;· being produced for the plll})ose of this 
Arbitration, and by which each· shall.deliver the documents in the format agreed to 
by the. Parties. In the event that the Parties cail' t come to agteement an· these dates 
thev will refer the decision back to the Arbitrator. 

Section 6.2 Evidence by Witness Mfidavits 

On a date to be determined by the Parties when they meet and corifer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be determined ,by the Parties when they meet and corifer, the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section 6.3 Cross Examinations on Affidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross exaniinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section 6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to corifer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. · · 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports. 

(c) all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 



and in accordance with the Hearing Procedure. A court reporter will be present at 
·each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs. 
of the court reporter .will be divided between the Parties during the course of the :;i~m~~~·g 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately ~ 
be decided with reference to Section 4.5 above. · 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a wi~ess is to be provided by way of Affidavit, the 
witness will nevertheless, ·if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that ·at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. · Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending, exei:ute a 
confidentiality agreement in the fonn attached hereto.as Schedule." A". · 

ARTICLE7. 
AWAll.IJ 

Section 7.1 Decision(s) Tirr!eline 

Any interlocutory or interim award(s) shall be given in writing at Toronto, 
with reasons and shall be rendered within forty five (45) days of the conclusion of 
the relevant motion. · 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6)'months from the delivery of the communication 
of the final submissions from· the parties (the "Fin.il Award'')'. The Arbitr~tor shall 
sign and date the Final A ward. ·· ·•·. • 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
. notice to the other Parties, may request the Arbitrator to interpret the Final bward; 
correct any clerical, typographical or computation errors, or any errors'ofa similar 
nature in the Final Award; or clarify or supplement the Finiii.Award wi.ffi 'ie5j;ect to 
claims which were presented in the Arbitration but'which :were ne>.t de!err@,;led in 
the· Final Award. The Arbitrator shall make any: interJ>retiitiaii;.,Qioreiition or 

; ..._-~---' -~- .. _.,,yu. • 

supplementary award requested by either Party that hefsh~de~~,j~tifi~dd;within 
fifteen (15) days after receipt. of SUch request. All interpretations;, corf~ci;\l;hs,. and 
supplementary awards shall be in writing, and the piovisioriS of ihiii.Arti.CJ.e shall 
apply to them. 

Section7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out. \he Final 
Award without delay. If an interpretation, correction or additio!l(',l,::\i,\Virrd is 
requested by a Party, or a correction or additional award is made by th"c<\Jobitrator 
on his/her own initiative as provided under this Article, the Award ilial!:'be final 
and binding on the Parties when such interpretation, correction or additioriar award 
is made by the Arbitrator or upon the expiration of the time periods proVided under 
this Article for such interpretation, correction or additional award to be: .. made, 
whichever is earlier. The Final Award shall be enforceable in accordance·~ its 
terms, and judgment upon the Final Award entered by any court of coinlWtent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Al,;yard 
is being enforced. · 

•.:.- -,--



Section 7.3 

· The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Qaimant be sa~fied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award] in favour of the Oaimant may be satisfied by way 
of the transfer to the Oaimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications of the transaction, equal to the Final 
Award [or interim final award] (the "Equivalent Value"). 

(a} Upon the request of the Respondent Her Majesty the Queen in Right of 
Ontario to satisfy the Final Award or interim final award against either 
of the Respondents by the transfer of an asset of Equivalent Value, TCE 
shall within ten (10} business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such list to 
consist of assets owned by the Province of Ontario, the OPA or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion arnoungst the Parties. Assets which will provide partial 
Equivalent Value may be considered. The Assets of Interest shall be 
assets owned by the Respondent or by entities under the direction or 
control of the Respondent 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that thne, then TCE shall 
be permitted a reasonable and customary period of thne for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 

·interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that thne, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



(e) 

(ii) all necessary'consents,·perri:rltS and arithorization.S are' available 
to transfer the asset to TCE and 'for TCE to own and operate the 
asset; 

(iii) there are no restrictions on TCE' s ability to develop, operate, 
sell or otherwise· dispose of the asset; and 

(iv) TCE does not becoiJle liable for any pre-closing liabilities 
relating to the asset. 

H the Parties have agreed to th.e transfer and if the value of the asset to · 
TCE is agreed, then. the Parties will rise commercially reasonable 
efforts to negotiate and settle the form of such definitive docuinents as 
may be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and 'Will contain conventional representations,- warranties, 
covenants, conditions, and indemnities for an asset h"ansfer between 
arm's length commercial parties. 

(h) H more than ninety (90) days have elapsed after the Final Award [oran 
interim final award] of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 
documents for transfer, then TCE shall be perri:ritted to issue a demand 
letter to the Respondents demandfug immediate payment of the Final 
Award [or interim final award] in cash and such payment shall be 
made within three (3) days of receipt of such demand letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

SectionS.l 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be 
bound by the "deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 



For greater certrinty, the Arbitrator and the Parties, including their respective 
of#cers and clirectors, eniployees, agents_-~_ servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legaL or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Claimant's obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

ARTICLE9 
MISCELLANEOUS 

Section 9.1 Amendment 

~ Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Provinoe of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this. Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 

· importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include'1

, 

"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". · 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. · 



Section 9.6 Counterparts 

1his ·Agreement may be executed in any number of counterparts, each of 
which Will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200- 100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON MSK 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416)304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry- Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler .com 

Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day of -----~2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 

ONTARIO POWER AUmORITY 

By: 

Title 





BETWEEN: 

SCHEDULE" A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.O. 1991, c. 17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONT ARlO and the ONT ARlO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Oalmant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONT ARlO and the ONT ARlO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Oean Energy Supply. Contract b~tween the Ontario Power 



Authority and TCE dated October 9, 2009 (the "CES Contr~~(1__TCE· .and the 
Respondents have entered into an Arbitration agreement dated ilJmli?.~ (the. 
"Arbitration Agreement"); 

AND WHEREAS, pursuant to the Arbitration Agreement, • has 
produced certain information and · documents relating to the issues in this 
Arbitration and the CES Contract (the" • Information"); 

AND WHEREAS, pursuant to the Arbitration Agreement, the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract (the" Respondents Information"); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional informatio!) and documents relating to the • information, 
the Respondents information or the issues in this Arbitration (collectively referred 
to with the • information and the Respondents information as the "Confidential 
information"); 

AND WHEREAS the Confidential information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiality. agreement respecting the· 
Confidential information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable. consideration, the receipt and adequacy' of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. ·The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to·receive 
and treat any of the Confidential information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 



3. 

4. 

(a) 

(b) 

(c) 

(d) 

5. 

the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is· not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. 

The undersigned hereby covenant and agree that 

the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this-Arbitration; 

the Confidential Information will be kept confidential· and will not be 
disdosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to· be bound by the 
terms hereof to the same extent as if they were parties hereto; 

all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from. disclosure to any person or entity other 
than as permitted hereby; and 

the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole . cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 



appJopriate efforts to 're-acqUire all Confidential Information, that was 
previously disclosed to that person or entity, as well a5 any copies thereof or 
materials created in connection With the Confidential Information. 

6. In the event that either of the undersigned is requested or reqUired (by oral 
questions, interrogatories, requests· for information or documents in legal 
proceedings, subpoena, civil investigative demand qr other similaJ process) 
to disclose any of the Confidential Information, the undersigned agrees tci 
provide the other party with prompt written notice of any such request or 
reqUirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

7. 

8. 

Each of the undersigned agree.S that the other party does not and shall not 
have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to it including the recovery of damages. 

Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retaining any copies thereof. 

9. The undersigned aclcnowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. lf any provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect 

10. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each aclcnowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered into 
-in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 

.: ,. -.... _: __ -



Freedom of Information and Protection of Privacy Act, R.S.O. i990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and all of its 
Representatives, including without limitation, its legal advisors. 

'this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: 
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: __________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per: __________ _ 

Name: 

·Title: 

• 
Per: __________ _ 

Name: 
Title: 



· SCHEDULE '!B" 

WHEREAS TRAN.SC:AN.\D.;\ ~ERGY. ~TD.. (""(CE") and . HER 

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER 

AUTHORTIY (the "Respondents") have agreed to settle all matters outstan<ling between 

them in respect of and arising from the Southwest GTA Oean Energy Supply Contract 

datfd as of October 9, 2009 ("CES Contract:')-ilfl<i the letter dated October 7, 2010 by 

which the Ontario Power Authority (the "OPA") terminated the CES Contract and 

ac owledged that TCE was entitled to its reasonable damages (the "October 7 LetterJ. 

an 

sec ·on 22 c of the Pmceedin sA aittst the c:own Act the 110aim")i 

IN CONSIDERATION of the payment of the settlement amount agreed 

the parties for all claims arising from the CES Contract-iffi€1, the October 7 ~··~=-"""'--'"-'-": 

Cl [as set out in the ~=:~~i~~{~{J'~;~,i~~~··~ · ~ 'ij] ] (the <:Arbitration") and/ or in consideration of the payment of the Final 

:· :inade in the arbitration procee<lings between TCE and the Respondents pursuant to anJRi~i 
'·"··~<·'' 

Arbitration Agreement dated ,... , and the payment by the Respondents to TCE o:th:e~~~~~~~~~~~~i~~"n ~'0' 
of $5.00 (five dollars) and for other good and valuable consideration, the receipt 

sufficiency of which is hereby acknowledged, by the undersigned, TCE,' its 

officers, employees, agents,· servants, administrators, successOrs, shareholders, m<=lber·s,,: ,: ; ;, 

subsidiaries, affiliates, insurers, assigns and related parties from time to time (collectively, .. 

the "Releasor"); 



debts, dues, accounts, obligations,_ bonds, covenants, duties, contracts, complaints, cla:ilru:•'• , ...•.......•.. , 
and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries',{!'',i),•lfi~;.~~ 

howsoever arising which hereto may have been or may hereafter be sru;tained by 

Releasor arising out of, in relation to or in connection with the CFS Contract, the Oc!ober 

Leif', the Cla:in1 or the Arbitration and from any and all actions, causes of action, claims 

demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary 

or by virtoe of any statote or otherwise or by reason of any damage, loss or injury~·e::~j~~!:l~~~~ 
out of the matters set forth above and, without limiting the generality of the f< 

from any and all matters that were raised or could have been raised in respect to or arisinl!::, ·.·. '•·•·· ··,.•,.:;. 

ou1of the CFS Contract, the October 7 Letter, ~r the Claim. Notwithstandnig the for·eg<>in:g,O:"(•o>.'•; 

nothing in this Release will limit, restrict or alter the obligations of the Respondents to:, :\.'o 5;;;\'f'~'B'~~!H:~~·~i\i;:; 
comply with the terms of any settlement agreement with the Releasor or to' comply with'•;r•J';F';·;;'f~!ll;(~!~~~~~;~~lt~~l; ~; 
any Final Award made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release 

intended to cover, an<f does cover: (a) not only all known injuries, losses and damages, in,: 

restect of and arising from the CES Contract-arul, the October 7 Letter and the Claim. but'· • · 

also injuries, losses and da:mages not now known or anticipated but which may later · 

develop or be discovered, including all the effects and consequences thereof, and (b) any'< : · 

and all of the claims or causes of action that could have been made at the Arbitration by th<•\i''::,··, T':) 

Relfasor against the Releasees, in respect of and arising from the CES Contract-arul, 

Ocfber 7 Letter or the Claim, and that this Full and Final Release is to be corlStruec[;i' 

liberally as against the Releasor to fulfill the said intention. fi~·t~~·~~l 
AND FOR THE SAID CONSIDERATION it is agreed and un•dersto•od'f''·;:!',Z\i :1, the Releasor will not make any claim in respect of and arising from the CFS 

the October 7 Letter or the Claim or take any proceedings, or continue 

proceedings against any other person or corporation who might claim, in any manner 

forum, contribution or indemnity in common law or in equity, or under the provisions 

any statote or regulation, from any other party discharged by this Full and Final Release. 



IT IS UNDERSTOOD AND AGREED that this' Full and Final Release 

operate conclusively as an estoppel. in the event· of ariy claim, action, complaint· 

proceeding which might be brought in .the future by the Releasor with respect to 

matters covered by this Full and Final Release and arising from the CES Contract, 

Ocfber 7 Letter or the Clafut and the Arbitration. This Full and Final Release may_ 

pleaded in the event. any such claim, action, complaint or proceeding is brought, as . . . 
complete defimce and reply, and may be relied upon in any proceeding to dismiss 

claim, action, complaint or proceeding on a summary basis and no objection will be 

by any party in any subsequent action that the other parties in the subsequent action were · 

not privy to the formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents 

warrants that it has not assigned to any person,_ finn,. or corporation any of the actio~Ls,f1if~~(~ 
causes of action, claims, debts, suits or demands of any nature or kind arising from the ;;~~~~~~~~tzr[~~~fri 
cottract......G, the October 7 Letter or the Oaim which it has released by this Full and 

Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor 

. nor the Releasees admits liability or obligation of any kind whatsoever in respect of 

Ci Contract--a, the October 7 Letter or the Clain1. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and 

of this Full and Final Release and the settlement underlying it will be held in 

and will receive no publication either oral or in writing, directly or indirectly, 

deemed essential on auditor's or accountants' written ad vice for financial statements or 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact 

the settlement is made. without admission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, the disclosure. 

requirements of applicable securities law. 



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and 

Release shall be binding upon and enure to the benefit of the successors or assigns as 

case may be, of all the parties to this Full and Final Release. 

' .·_ -· 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full antdd::~~;~~}i1i~~t:~~ 
Release shall be governed.by the laws of the Province of Ontario and the laws of C 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of 

Province of Ontario in respect of any dispute arising from or in connection with or 

consequence of this Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the~,~~~Ji1 
terms of this Full and Final Release and has delivered same voluntarily, after rec:eivin!:,t;;;; 

independent legal advice, fer the purpose of making full and final compromise 

settlement of the clahns and demands which are the subject of this Full and Final Release. 

DATED this ___ .day of _____ ~2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

~- ; .. --
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··.IN THE MA.TI:EROF AN ARJ3J1'AATION 

BETWEEN: 
'·,. 

'·.·-. 

TRANS CANADA ENERGY L'ITI .. 

daimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ON'r ARlO and the ONT ARlO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the daimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA dean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); · 

AND WHEREAS by letter dated October 7, 2010 the OP A terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Claimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Agaisnt the Crown Act, R.S.O., 1990, c. P. 27 ("PACA"), of 
its intent to commence an action against the Province of Ontario to recover the 



damages the Claimant suffered because of the termination of the CES Contract (the 
II Claim"); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents Will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OP A 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
5.0. 1991, c.17 (the" Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is .hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 



Section1.2 Act '· -,-_-. 

' .. -. : : ~ 

' The provikions of the Ai::t shall apply to This Arbitration f\greEiinent ~xcept as varied 
or excluded by this Agreement, or other writt~i(agreemeri.t 6fi:he Partie~.' 

. , .. ·,' 

Section2.1 Consideration 

, In consideration of the Parties '~ach agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the , Act, and on the 
understandmg that the referral to the arbitration arid the, satisfaction of any Final 
Award (as defined) is a settlement of the Cla@ant's claim that is the subject matter 
of its April27, 2011 Notice, pursuanttos~~:tion 22 (c) of the PACA, the Parties agree: 

(a) the Claimagainst the Province of Ontario and the OPA will not be 
pursued in the Courts; and 

(b) contemporaneous with the satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, TCE will provide a release to the 
OP A and the Province of Ontario in' the form of Schedule "B" attached 
hereto. 

ARTICLE3 

ARBITRATOR 

Section3.1 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the" Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the , 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 

, of Justice as provided in section 45(2) of the Act. 

Section4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Claimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 


