Privileged & Confidential

—6—

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy

777 Bay Street, 4% Floor, Suite 425
- Toronto, ON MSG 2E5

Attention: Halyna Perun, A/ Legal Director, Legal Services Branch
Ministries of Energy & Inﬁasn'ucture

Tel. No.: (416) 325-6681
. FaxNo.: (416)325-1781
E-mail:  halyna.perun2@ontario.ca

GENERAL PROVISIONS

18.

3

I3

:

B

[

39-This Agreement shall be construed in accordence w1th the laws “of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

20-1f any of the provisions of this Agreement or portions thereof ‘should be determined to
be invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

21-Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

22 Nothing contained in or done further to this Agreement shall be deemed either

expressly or by implication to create a duty of loyalty between any counsel and anyone
other than the client of that counsel.

23—This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement.

24-No change, amendment, or modification of this Agreement shall be valid or binding
upon the Parties hereto unless such change, amendment, or modification is in writing and
duly executed by both Parties hereto.

25-The headings contained in this Agreement are for convenience and reference only and
in no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

26-—This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.
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26.  27-This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement. :

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set
forth above. ' "

ONTARIO POWER AUTHORITY

By:

Name:

Tiﬂé:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:

Privileged & Contidential
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Crystal Pritchard B

From: Nimi Visram

Sent: Monday, May 30, 2011 11:10 AM

To: .. .. . ... .Michaellyle . - e . .

Sub]ect e FW TCE Potentlal ngatlon B - N )

Attached FY! one of the 1tems for our update meetlng th|s mornmg

B AN

Nimi Visram | Exetutive Assistant aid Board Goordmator[ Legal, Abbriginal and Regtilatory Affairs | Ontario Power Authority
4 please consider the environment before printing this email

From: Tim Aliev

Sent: May 30, 2011 9:05 AM

To: Nimi Visram

Cc: Paul Schofield; Aaron Cheng
Subject: FW: TCE Potential Litigation

Hi Nimi,
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week Paui

Schofield is Greg’s backup and he will be able to assist you.
Thanks,
Tim

From: Aaron Cheng

Sent: May 26, 2011 10:14 AM

To: Nimi Visram

Cc: Michael Lyle; Kim Marshall; Tim Aliev
Subject: RE: TCE Potential Litigation

Noted — thanks. Tim Aliev will forward you the info shortly.

Aaron Cheng _

Directar, Information Technology
Ontarioc Power Authority
416-969-6345

From: Nimi Visram

Sent: May-26-11 10:03 AM

To: Aaron Cheng

Cc: Michael Lyle; Kim Marshall; Nimi Visram
Subject: FW: TCE Potential Litigation

Good morning Aaron,

Further fo Mike Lyle’s email below on May 10™ 2011, Mike has asked if IT can please identify all emails that including
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7,
2010 inciusive. Please make this your top priority as Mike needs this as soon as possibie.

Thnx
Nimi



Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
& please consider the environment before printing this email

From: Michael Lyle

Sent: May 10, 2011 1:24 PM

To: Colin Andersen; JoAnne Butler, Amir Shalaby, Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi V|sram, Sarah Diebel; Aaron Cheng

Subject: TCE Potential Litigation

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating
to that potential litigation. Piease read this document carefully. We would be happy to answer any questmns that you
might have. :

Michael Lyle

General Counsel and Vice President -
Legal, Abocriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, MSH 1T1

Direct; 416-869-6035

Fax: 416.969.6383

Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential
and/or-exempt from disclosure undet applicable law. If you are not the intended reciplent(s), any dissemination, distribution or copying of this e-mall message or
any files transmitted with it is strictly prohibited. !f you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message



Crystal Pritchard

From: Nimi Visram

Sent: Monday, May 30, 2011 12:13 PM

To: Tim Aliev . )
Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram
Subject: RE: TCE Potential Litigation

Hello Tim,

OPA Staff emails for review of any material (in subject line or as subject of email) that relate to TCE that should be
reviewed for two weeks prior to October 7, 2010, Emails should include both email sent or received at OPA,

Deborah Langelaan
Michael Killeavy
JoAnne Butler
Amir Shalaby -

Also include :
Craig.Maclennan@ontario.ca

| will get back to you with another list to search that includes TransCanada.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
s4 please consider the environment before printing this email

From: Tim Aliev ]

Sent: May 30, 2011 9:05 AM

To: Nimi Visram

Cc: Paul Schofield; Aaron Cheng
Subject: FW: TCE Potential Litigation

Hi Nimi, o

Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week - Paul
Schofield is Greg’s backup and he will be able to assist you.

Thanks,

Tim

From: Aaroh Cheng

Sent: May 26, 2011 10:14 AM

To: Nimi Visram

Cc: Michael Lyle; Kim Marshall; Tim Aliev
Subject: RE: TCE Potential Litigation

Noted — thanks. Tim Aliev will forward you the info shortly.

Aaron Cheng

Director, Information Technology
Ontario Power Authorify
416-969-6345



Fromai Nimi Visram

Sent: May-26-11 10:03 AM

To: Aaron Cheng

Cc: Michael Lyle; Kim Marshall; Nimi Visram
Subject: FW: TCE Potential Litigation

Good morning Aaron,

Further to Mike Lyle’s email below on May 10™, 2011, Mike has asked if IT can please identify ali emails that including
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7,
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible.

Thnx
Nimi

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
4 please consider the environment before printing this email

From: Michael Lyle

Sent: May 10, 2011 1:24 PM

To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristm Jenkins; Kim Marshall; Brett Baker; Michael Kllleavy, Deborah
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng

Subject: TCE Potential Litigation

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you
might have.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginat & Regulatory Affairs
Ontario Power Authority

120 Adelaide Sireet West, Suite 1600
Toronto, Ontario, MSH 171

Direct; 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with It are intended only for the named recipient{s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. 1f you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in efror, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message



Crystal Pritchard

From: ' _ Paul Schofield _ :
Sent: . Monday, May 30, 2011 1:35 PM
To: Nimi Visram; Tim Aliev =~
Cc: Aaron Cheng; Michael Lyle
Subject: RE: TCE Potential Litigation

Are there any other keywords | should be looking for other than TCE or Transcanada?

Paul

From: Nimi Visram

Sent: Monday, May 30, 2011 12:39 PM

To: Nimi Visram; Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyle
Subject: RE: TCE Potential Litigation

Please also include Susan Kennedy

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
&4 please consider the environment before printing this email

From: Nimi Visram

Sent: May 30, 2011 12:13 PM

To: Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram
Subject: RE: TCE Potential Litigation

Hello Tim,

OPA Staff emails for review of any material (in subject line or as subject of email) that relate to TCE that should be
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA.

- Deborah Langelaan
Michael Killeavy
JoAnne Butler
Amir Shalaby

Also include :

Craig.Maclennan@ontario.ca

| will get back to you with another list to search that includes TransCanada.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
& please consider the environment before printing this email

From: 'I"lm Aliev
Sent: May 30, 2011 9:05 AM
To: Nimi Visram



Cc: Paul Schofield; Aaron Cheng
Subject: FW: TCE Potential Litigation

Hi Nimi,

Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week PauI
Schofield is Greg’s backup and he will be able to assist you.

Thanks,

Tim

From: Aaron Cheng

Sent: May 26, 2011 10:14 AM

To: Nimi Visram -

Cc: Michael Lyle; Kim Marshall; Tim Aliev
Subject: RE: TCE Potential Litigation

Noted —thanks. Tim Aliev will forward you the info shortly.

Aarcn Cheng

Director, Information Technology
Ontario Power Authority
416-969-6345

From: Nimij Visram

Sent: May-26-11 10:03 AM

To: Aaron Cheng

Cc: Michael Lyle; Kim Marshall N|m| Visram
Subject: FW: TCE Potential Litigation

Good morning Aaron,
Further to Mike Lyle’'s email below on May 10", 2011, Mike has asked if IT can please identify all emails that including
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7,

2010 inclusive. Please make this your top priority as Mike needs this as soon as possible.

Thnx
Nimi

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
u& please consider the environment before printing this email

From: Michael Lyle

_Sent: May 10, 2011 1:24 PM

To: Colin Andersen; JoAnne Butler; Amir Shalaby; Krlstm Jenkins; Kim Marshall; Brett Baker; Michae! Killeavy; Deborah
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng

Subject: TCE Potential Litigation

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records refating
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you
might have,

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Onfario Power Authority



120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael. lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the infended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and dslete this e-mail message




Crystal Pritchard

From: : Paul Schofield

Sent: Tuesday, June 07, 2011 3:14 PM
To: ~ Nimi Visram; Tim Aliev

Cc: Aaron Cheng; Michael Lyle
Subject: RE: TCE Potential Litigation

Hi Nimi,

| have an extract of each users mailbox covering 22/09/2010 — 8/10/2010, | haven’t applied any filters at this point, so.'
all mail from that-period is captured.

Regards,
Paul

From: Nimi Visram

Sent: Monday, May 30, 2011 12:39 PM

To: Nimi Visram; Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyle
Subject: RE: TCE Potential Litigation

Please also include Susan Kennedy

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
&h please consider the environment before printing this email

From: Nimi Visram

Sent: May 30, 2011 12:13 PM

To: Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram
Subject: RE: TCE Potential Litigation

Hello Tim,

OPA Staff emails for review of any material (in subject line or as subject of email) that relate to TCE that should be
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA.

Deborah Langelaan
Michael Killeavy
JoAnne Butler
Amir Shalaby

Also include :
Craig.MacLennan@ontario.ca

] will get back to you with another list to search that includes TransCanada.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regi:latory Affairs | Cntario Power Authorify
& please considér the environment before printing this email .




From: Tim Aliev

Sent: May 30, 2011 9:05 AM

To: Nimi Visram

Cc: Paul Schofield; Aaron Cheng
Subject: FW: TCE Potential Litigation

Hi Nimi, _ :

Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week - Paul
Schofield is Greg’s backup and he will be able to assist you.

Thanks,

Tim

From: Aaron Cheng

Sent: May 26, 2011 10:14 AM

To: Nimi Visram

Cc: Michael Lyle; Kim Marshall; Tim Aliev
Subject: RE: TCE Potential Litigation

Noted — thanks. Tim Aliev will forward you the info shortly.

Aaron Cheng

Director, Information Technology
Ontario Power Authority
416-969-6345

From: Nimi Visram

Sent; May-26-11 10:03 AM

To: Aaron Cheng

Cc: Michael Lyle; Kim Marshall; Nimi Visram
Subject: FW: TCE Potential Litigation

Good morning Aaron, -

Further to Mike Lyle’s email below on May 10", 2011, Mike has asked if IT can please identify all emails that including
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7,
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible,

Thnx
Nimi

Nimi Visram | Executive Assistant and Board Coordinatori Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
& please consider the environment before printing this email

From: Michael Lyle

Sent: May 10, 2011 1:24 PM

To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah -
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng

Subject: TCE Potential Litigation

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you
might have.



Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.968.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/ar exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is striclly prohibited. If you have received this message in error, or are not the naimed recipient(s), please noiify the sender immediately
and delete this e-mail message



Crystal Pritchard

From: Nirni Visram

Sent: Tuesday, June 07, 2011 3:20 PM
To: Michael Lyle; Paul Schofield

Cc: Tim Aliev; Aaron Cheng; Nimi Visram

Subject: RE: TCE Potential Litigation

Thank you Paul.

Mike: please advise if you would like to review all the emails or if you'd fike Paul to sort the emails by spec:Fc filters—
please advise what filters you would like the emails to be sorted by.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
w4 please consider the environment before printing this email

From: Paul Schofleld

Sent: June 7, 2011 3:14 PM

To: Nimi Visram; Tim Aliev

Cc: Aaron Cheng; Michael Lyle
Subject: RE: TCE Potential Litigation

Hi Nimi,

I have an extract of each users mailbox covering 22/09/2010 — 8/10/2010, | haven’t applied any filters at this point, so
all mail from that period is captured.

Regards,
Paul

From: Nimi Visram

Sent: Monday, May 30, 2011 12:39 PM

To: Nimi Visram; Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyle
Subject: RE: TCE Potential Litigation

Please also include Susan Kennedy

Nimi Visram | Executive Assistant and Board Coordinator] Legal, Aboriginai and Regulatory Affairs | Ontario Power Authority
& please consider the environment before printing this email

From: Nimi Visram

Sent: May 30, 2013 12:13 PM

To: Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram
Subject: RE: TCE Potential Litigation

Hello Tim,

OPA Staff emails for review of any material {in subject line or as subject of email) that relate to TCE that should be
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA.

Deborah Langelaan



Michael Killeavy
JoAnne Butler
Amir Shalaby

Also include :

Craig.Maclennan@®ontario.ca

| will get back to you with another list to search that includes TransCanada.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
4 please consider the environment before printing this email

From: Tim Aliev

Sent: May 30, 2011 9:05 AM

To: Nimi Visram

Cc: Paul Schofield; Aaron Cheng
Subject: FW: TCE Potential Litigation

Hi Nimi,

Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week - Paul -
Schofield is Greg’s hackup and he will be able to assist you.

Thanks,

Tim

From: Aaron Cheng

Sent: May 26, 2011 10:14 AM

To: Nimi Visram

Cc: Michael Lyle; Kim Marshall; Tim Aliev
Subject: RE: TCE Potential Litigation

Noted — thanks. Tim Aliev will forward you the info shortly.

Aaron Cheng
Director, information Technology
Ontario Power Authority

. 416-969-6345

From: Nimi Visram

Sent: May-26-11 10:03 AM

To: Aaron Cheng

Cc: Michael Lyle; Kim Marshall; Nimi Visram
Subject: FW: TCE Potential Litigation

Good morning Aaron,

Further to Mike Lyle's email below on May 10", 2011, Mike has asked if IT can please identify all emails that including
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7,
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible.

Thnx
Nimi



Nimi Visram | Executive Assistant and Board Coordinator| Legal, Abur:glnal and Regulatory Affairs | Ontario Power Authority
; ,;’g please consider the environment before printing this ematl

~

From; Michael Lyle

Sent: May 10, 2011 1:24 PM

To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker, Michael Killeavy; Deborah
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Vlsram, Sarah Diebel; Aaron Cheng

Subject: TCE Potential Litigation

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you
might have.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, MSH 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are Intended only for the named reciplent{s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. i you have received this message in error, or are not the named recipient(s), please nolify the sender immediately
and delete this e-mail message



Crystal Pritchard

From: ' Michael Lyle

Sent: Tuesday, June 07, 2011 4:54 PM
To: Nimi Visram
Subject: FW: TCE Potential Litigation

Bring this forward so that we can discuss tomorrow afternoon:

Michael Lyle

General Counse! and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.968.6383

Email: michael.lyle@powerauthority.on.ca

This e-mall message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is priviteged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended rempnent(s) any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is stricty prohibited, If you have received this message in errer, or are not the named recipient(s}, please notify the sender |mmediately
and delete this e-mall message

From: Nimi Visram

Sent: June 7, 2011 3:20 PM

To: Michael Lyle; Paul Schofield

Cc: Tim Aliev; Aaron Cheng; Nimi Visram

Subject: RE: TCE Potential Litigation

Thank you Paul.

Mike: please advise if you would like to review all the emails or if you'd liké Paul to sort the emails by specific filters —
please advise what filters you would like the emails to be sorted by.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
4 please consider the environment before printing this email -

-From: Paul Schofield

Sent: June 7, 2011 3:14 PM

To: Nimi Visram; Tim Aliev

Cc: Aaron Cheng; Michael Lyle
Subject: RE: TCE Potential Litigation

Hi Nimi,

I have an extract of each users mailbox covering 22/09/2010 - 8/10/2010, | haven't applied any filters at this point, so
all mail from that pericd is captured.

Regards,
Paul



From: Nimi Visram

Sent: Monday, May 30, 2011 12:39 PM

To: Nimi Visram; Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyle
Subject: RE: TCE Potential Litigation

Please also include Susan Kennedy

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
4 please consider the environment before printing this email

From: Nimi Visram

Sent: May 30, 2011 12:13 PM

To: Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram
Subject: RE: TCE Potential Litigation

Hello Tim,

OPA Staff emails for review of any material {in subject line or as subject of email) that relate to TCE that should be
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA.

Deborah Langelaan
Michael Killeavy
JoAnne Butler
Amir Shalaby

Also include :

Craig.Maclennan@ontario.ca

| will get back to you with another list to search that includes TransCanada.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
&} please consider the environment before printing this email

From: Tim Aliev

Sent: May 30, 2011 2:05 AM

To: Nimi Visram

Cc: Paul Schofield; Aaron Cheng
Subject: FW: TCE Potential Litigation

Hi Nimi,

Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week - Pau!
Schofieid is Greg's backup and he will be able to assist you.

Thanks,

Tim

From: Aaron Cheng
Sent: May 26, 2011 10:14 AM
To: Nimi Visram



€c: Michael Lyle; Kim Marshall; Tim Aliev
Subject: RE: TCE Potential Litigation

Noted —thanks. Tim Aliev will forward you the info shortly.

Aaron Cheng

Director, Information Technology
Ontario Power Authority
416-969-6345

From: Nimi Visram

© Sent: May-26-11 10:03 AM

To: Aaron Cheng

Cc: Michael Lyle; Kim Marshall; Nimi Visram
Subject: FW: TCE Potential Litigation

Good morning Aaron,

Further to Mike Lyle’s email below.on May 10™, 2011, Mike has asked if IT can please identify all emails that including
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7,
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible.

Thnx
Nimi

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
& please consider the environment before printing this email .

From: Michael Lyle

Sent: May 10, 2011 1:24 PM

To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng

Subject: TCE Potential Litigation

Please see the attached memo with réspect 10 the potential litigation with TCE and the need {o preserve records relating
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you

might have.

Michael Lyle N

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael. lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in emor, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message



Crystal Pritchard

From: Nimi Visram
"Sent: Monday, June 13, 2011 12:13 PM
To: : Paul Schofield

Cc: Michael Lyle; Nimi Visram
Subject: FW: TCE Potential Litigation
Hello Paul,

Can we create a filter on the emails received/sent from OPA Staff that would include attachment and the subject would
include TCE; TransCanada. Filter should include emails sent to /received from Government — Email span - shoufd be*
reviewed for two weeks prior to October 7, 2010. How soon can we get this information?

Deborah Langelaan

Michael Kilteavy

JoAnne Butler

Amir Shalaby

Susan Kennedy
Craig.MacLennan@gontario.ca

We'd also like a filter set for emails between OPA staff and: (attachments should also be included)
Chris hreen@transcanada.com

Or

sixthman@rogers.com (personal email of Chris Breen)

john cashin@transcanada.com

alex_pourbaix@transcanada.com

John_ mikkelsen@transcanada.com

Sean.mullin@ontario.ca
Jamison.steeve@ontario.ca
David.lindsay@ontario.ca

rclark@airdberlis.com

How soon can we get this information:
thnx

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
& please consider the environment before printing this email

From: Michael Lyle

Sent: June 7, 2011 4:54 PM

To: Nimi Visram

Subject: FW: TCE Potential Litigation

Bring this forward so that we can discuss tomorrow afternoon.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide _Street West, Suite 1600



Toronta, Ontario, M5H 1T1
Direct: 416-969-6035
Fax: 416.969.6383

Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
andfor exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or cepying of this e-mail message or
any files transmitted with it is strictly prohibited. if you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Nimi Visram

Sent: June 7, 2011 3:20 PM

To: Michael Lyle; Paul Schofield

Cc: Tim Aliev; Aaron Cheng; Nimi Visram

Subject: RE: TCE Potential Litigation

Thank you Paul.

Mike: please advise if you would like to review all the emails or if you'd iike Paul to sort the emails by specific filters —
please advise what filters you would like the emails to be sorted by.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
< please consider the environment before printing this email

From: Paul Schofield

Sent: June 7, 2011 3:14 PM

To: Nimi Visram; Tim Aliev

Cc: Aaron Cheng; Michael Lyle
Subject: RE: TCE Potential Litigation

Hi Nimi,

I have an extract of each users mailbox covering 22/09/2010 — 8/10/2010, | haven’t applied any filters at this point, so
allt mail from that period is captured. ’

Regards,
Paul

From: Nimi Visram

Sent: Monday, May 30, 2011 12:39 PM

To: Nimi Visram; Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyie
Subject: RE: TCE Potential Litigation

Please also include Susan Kennedy

Nimi Visram | Executive Assistant and Board Coordinator} Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
& please consider the environment before printing this email

From: Nimi Visram

Sent: May 30, 2011 12:13 PM

To: Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram
Subject: RE: TCE Potential Litigation



Hello Tim,

OPA Staff emails for review of any material (in subject line or as _sub}ect of email) that relate to TCE tﬁ_a,t'should be -
reviewed for two weeks prior to October 7, 2010. Emails should include both email sent or received at OPA.

Deborah Langelaan
‘Michael Killeavy
JoAnne Butler
Amir Shalaby

Also include :

Craig.MacLennan@pntario.ca

I will get back to you with another list to search that includes TransCanada.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Al:;original and Regulatory Affairs | Ontario Power Authority
% please consider the environment before printing this email '

From: Tim Aliev

Sent: May 30, 2011 9:05 AM

To: Nimi Visram

Cc: Paul Schofield; Aaron Cheng
Subject: FW: TCE Potential Litigation

Hi Nimi,
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week - Paul
Schofield is Greg's backup and he will be able to assist you.
Thanks,
Tim
TR

From: Aaron Cheng

Sent: May 26, 2011 10:14 AM

To: Nimi Visram
_Cc: Michael Lyle; Kim Marshall; Tim Aliev
Subject: RE: TCE Potential Litigation

Noted —thanks. Tim Aliev will forward you the info shortly.

Aaron Cheng

Director, Information Technology
Ontario Power Authority
416-969-6345

From: Nimi Visram

Sent: May-26-11 10:03 AM

To: Aaron Cheng

Cc: Michael Lyle; Kim Marshall; Nimi Visram
Subject: FW: TCE Potential Litigation

Good morning Aaron,



Further to Mike Lyle’s email below on May 10", 2011, Mike has asked if IT can please identify all emails that including
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7,
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible.

Thnx
Nimi

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
4 please consider the environment before printing this email

From: Michael Lyle .

Sent: May 10, 2011 1:24 PM

To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Kl[leavy, Deborah
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng

Subject: TCE Potential Litigation

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you
might have. :

Michael Lyle

General Counsel and Vice President
Legal, Abariginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lvie@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
andfor exempt from disclosure under applicable taw. If you are not the intended recuplent(s) any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is striclly prohibited. If you have received this message in error, or are not the named recnpienl(s) please notify the sender immediately
and delete this e-mail message



Crystal Pritchard

From: : Perun, Halyna N. (ME!) {Halyna.Perun2@ontario.ca]
Sent: - Monday, June 13, 2011 4:17 PM

To: Michael Lyle

Cc: . Calwell, Carolyn (MEI)

Subject: ‘ TCE

Pirvileged and Confidential

Hi Mike — CLLOC is asking whether the OPA was served with a Notice.of Action by TCE. We don't think so — and have
said so, but we need your confirmation — can you please advise as soon as possible? Thank you

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 6871-2607

E-mail: Halyna.PerunZ@eontario.ca

Notice ‘

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.



Crystal Pritchard

From: Perun, Halyna N. (MEI} [Halyna.Perun2 @ontario.ca]
Sent: ’ Monday, June 13, 2011 5 40 PM
To: : ' N N

.. Michael Lyle ..
F E.

3ub_|eci: Bk s

Thanks Mike

Habyna

Halyna N. Perun

AfDirector

Legal Services Branch
- Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail; Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error piease notify the writer and permanently delete the message and

all aftachments. Thank you.

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: June 13, 2011 5:17 PM

To: Perun, Halyna N, (MEI)
Cc: Calwell, Carolyn (MEI)
Subject: Re: TCE

That is correct and | confirmed this with John Kelly in a discussion this afternoon.

From: Perun, Halyna N. (MEI) [mailto:Halyna.Perun2@ontario.ca]
Sent: Monday, June 13, 2011 04:16 PM

To: Michael Lyle

Cc: Calwell, Carolyn (MEI} <Carolyn.Calwell@ontario.ca>
Subject: TCE

Pirvileged and Confidential

Hi Mike — CLOC is asking whether the OPA was served with a Notice of Action by TCE. We don't think so — and have
said so, but we need your confirmation = can you please advise as soon as possible? Thank you

FHalyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (418) 325-6681 / Fax: (416) 325-1781



BB: (416) 671-2607
E-mail: Halyna.Perun2@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.



Crystal Pritchard

From: Michael Lyle

Sent: Monday, June 13, 2011 6:25 PM
To: ’ ‘pivanoff@osler.com'

Subject: Re: TCE

Sure

From: Ivanoff, Paul [mailto:PIvanoff@osler.com}
Sent: Monday, June 13, 2011 06:24 PM

To: Michael Lyle

Subject: TCE

Mike, I was speaking to Rocco today about the KW project and arbitration strategy. Do you think it makes
sense for Rocco to attend the meeting tomorrow as well? Let me know.

&

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

[xi

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présenl'courriel est privilégig, confidentiel et
soumis  des droits d'auteur. i est interdit de I'ufiliser ou
de ie divulguer sans autorisation.




Crystal Pritchard

From: Smith, Elliot [ESmith@osler.com]

Sent; Thursday, June 16, 2011 1:59 PM

To: Michael Lyle; Michael Killeavy

Ce: . lvanoff, Paul, Sebastiano, Rocco

Subject: Memo re Strategic Options for Arbitration with TCE

Attachments: Memo re Strategic Considerations for Arbitration with TCE 20838721_2.D0C
Michael and Michael,

Further to your meeting earlier this week with Paul and Rocco, please find attached a draft memo we have
prepared setting out strategic considerations for a possible arbitration with TCE. If you have any questions,
please let us know.

Elliot
[x]

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place .
Torente, Ontario, Canada M5X 1B8

]

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentie] et
soumis & des droits d'zuteur, 1 est interdit de l'uiiliser ou
de le divulguer sans autorisation.
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Osler, Hoskin & Harcourt LLP

Memoranduym .-~ - * pivieged & Confidential
T MichaelTyle,OPA . bas 1620l

c: i\'/_ﬁ_chaelAKil‘leéﬁ, OPA ' '

From: Elliot Smith and Paul Ivanoff Tel: 416.862.6435 and
: 416.862.4223
Subject: Southwest GTA Enefgy 'Supply Contract (the Matter No: 1126205

“Contract”) between TransCanada Energy Inc.
(“TCE”) and Ontario Power Authority (“OPA™)
dated October 9, 2009

1. Background

TCE and the OPA are currently in a dispute over the proper compensation to be paid to TCE in
exchange for the mutual termination of the Contract.- This memorandum is intended to set out
strategic considerations relevant to the resolution of the dispute by an arbitrator.

Both TCE and the OPA have an interest in resolving the dispute by way of arbitration rather than
litigation as this could permit the dispute to be resolved on a confidential basis. TCE has set out
three conditions that must be satisfied before it will agree to arbitration. These conditions were
relayed in a telephone conversation on May 10, 2011 between Michael Barrack, litigation
counsel to TCE, and Paul Ivanoff, counsel to the OPA, with Elliot Smith also in attendance. We
understand that TCE has not communicated these conditions to the OPA in writing and therefore
this memo is based on the recollections of Mr. Smith and Mr. Ivanoff from such call with TCE’s
litigation counsel, We understand that Mr. Barrack has also conveyed these conditions to counsel
for the Ministry of Energy.

The conditions set by TCE are that any arbitration (i) be a three-party arbitration between TCE,
the OPA and Her Majesty in right of Ontario (the “Crown™), (il) recognize the terms of the
October 7, 2010 letter from Colin Andersen to Alex Pourbaix (the “October 7 Letter”) and (iii)
not preclude TCE from participating in future OPA procurements. Each of these conditions is
discussed in greater detail below.

2. Conditions for TCE to Agree to Arbitration
()  Arbitration Must Include the Crown

We remain unclear on TCE’s motivation to include the Crown in any arbitration of the dispute,
but have two hypotheses. Firstly, TCE may wish to include the Crown as a party to the dispute
in order to have the benefit of document production from the Crown. TCE may believe or

LEGAL,_1:20838721.2
osler.com
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suspect that there is correspondence or other documents in the Crown’s possession which either
contain certain promises to TCE regarding compensation for the mutual termination of the
Contract or which provide evidence to support a favourable interpretation of the words in the
October 7 Letter. As we do not have the Crown’s records for review, it is difficult to comment on
how important this factor is to TCE; however, we would note that to the extent the terms of the
arbitration concede liability to TCE for loss of profits, there is less value in whatever documents
the Crown may have as the only determination for the arbitrator in such case would be the
quantum of damages and not whether the OPA waived the exclusion of consequential damages
set out in the Contract.

Secondly, TCE may be concerned about its ability to collect on any judgment from the OPA and
therefore would like to have the Crown included as a party to the arbitration. This concern may
be derived from (or exacerbated by) concern that the OPA may cease to exist in the near future
(given certain statements made in the media and the uncertainty of the results of next October’s
election). In any event, we believe that this concern may not be well-founded as we understand
that the OPA continues to hold the same credit rating as the Crown.

While in litigation (as opposed to a confidential arbitration) there may be political or public
relations considerations that would motivate a desire by TCE to include the Crown, because the
proposed arbitration would be confidential, we do not believe that this is a factor in the present
circumstances.

We believe it would not be in the OPA’s best interests to have the Crown included as a party to
an arbitration of the dispute. We do not see a benefit to the OPA in having the Crown as a party
and there are potential drawbacks as it would likely increase the cost and complexity of the
proceedings. If the Crown were to be a party to the arbitration, there is also the possibility that
unfavourable documentation would be produced during document production which might harm
the OPA’s potential defences.

(b)  Arbitration Must Recognize the Terms of the October 7 Letter

It is unclear what precisely is the nature of this condition; however, we believe based on
discussions with TCE’s counsel that TCE does not want the OPA to be permitted to take the
position that the exclusion of consequential damages set out in s. 14.1 of the Contract precludes
TCE from recovering any amounts from the OPA on account of loss of profits. This would be,
in effect, to treat the October 7 Letter as a waiver by the OPA of the benefit of the exclusion for
loss of profits set out in s. 14.1. '

If the OPA were to concede that the October 7 Letter constituted a waiver, it would be important
to ensure (i) that such waiver did not affect aspects of s. 14.1 not related to loss of profits, e.g.,
the exclusion of punitive or special damages and (ii) that the OPA did not waive the exclusion of
other indirect lost profits, i.e., losses of other profits that TCE might have earned by developing
the Oakville Generating Station (for example, selling excess steam to Ford). A narrow waiver of
the exclusion for lost profits from the Contract may be acceptable to the OPA, if in exchange for
such a waiver, TCE was willing to concede to arbitration without the Crown as a party and

LEGAL_1:20838721.2
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cooperate in either negotiating a replacement project or an ass1gnment of the gas turbines, as
further discussed below.

(c)  Arbitration Must Not be. an Impedlment to TCE Part101pat1ng in Future OPA
Procurements :

TCE bas stipulated that any agreement to. arbitrate must not be an impediment to their
participation in future OPA procurements. While this is obviously of great importance to TCE,
the OPA’s interests in this point may also be aligned. Given how few developers are currently
active in the Ontario market for electricity supply from natural gas, despite the dispute between
the OPA and TCE, it would likely not be in the OPA’s interests to run a procurement where TCE
was not permitted to participate as this would simply reduce the competition in the procurement
and result in less competitive bids, One point that may be contentious with TCE is that while the
OPA may agree not to exclude TCE from future procurements by reason of the arbitration, it
would be difficult to commit with certainty that TCE would be permitted to participate in any
future procurements as there may be other criteria in a future procurement Whlch TCE would not
be able to satisfy (for example, as part of a pre-qualification process).

3. Potential OPA Conditions to Agree to Arbitration

In light of the above analysis, it may be possible for the OPA to propose terms of arbitration to
TCE which are acceptable to TCE and provide benefits to the OPA. The OPA’s main objective
in negotiating terms of arbitration may be to provide for an efficient use of the gas turbines
originally acquired for the Oakville Generation Station, since these comprise a substantial
proportion of the sunk costs incurred in connection with the Contract. It appears that the highest
value use for these gas turbines would be to use them in a peaking generation project in the
Kitchener-Waterloo-Cambridge area (the “Peaking Project™). There are principally two ways in
which this could be achieved: (i) the OPA could run a competitive procurement for a developer
to take an assignment of the equipment supply contract (the “Equipment Supply Contract™)
between TCE and MPS Canada, Inc. (“MPS”) and build the Peaking Project using these turbines,
or (ii) the OPA could negotiate a replacement contract with TCE (the “Replacement Contract™)

_for TCE to build the Peaking Project usmg these turbines.

(a) Assignment of Turbines

The terms of the Equipment Supply Contract permit it, subject to MPS’s consent, to be assigned
by TCE to a third party that would take on all of TCE’s rights and obligations under the
Equipment Supply Contract. In exchange for taking an assignment of the Equipment Supply
Contract, the assignee would normally be expected to pay to TCE an amount equal to all
amounts already paid by TCE pursuant to the Equipment Supply Contract to make TCE whole.
Such an assignee could then make any remaining payments pursuant to the Equipment Supply
Contract and ultimately take delivery of the turbines to utilize them in the construction of the
Peaking Project. This would, in effect, fully mitigate TCE’s damages relating to the Equipment
Supply Contract.

LEGAL,_):20838721.2
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In order to find a third party willing to take an assignment of the Equipment Supply Contract, the
OPA. would likely run a procurement for a developer to enter into a CES-style contract (perhaps
similar to the form of the peaking generation contract from Northern York Region) with the OPA
whereby the developer would design, construct, own and operate the Peaking Project using the
turbines in exchange for a monthly payment from the OPA. As part of this process, each
proponent in the procurement process would agree that if selected as the successful proponent,
they would enter into an assignment of the Equipment Supply Contract and pay TCE an amount
equal to all amounts previously paid by TCE pursuant to the Equipment Supply Contract.

In order to set up the legal framework for this, MPS, the OPA and TCE would need to enter into
an agreement for TCE to assign its interest in the Equipment Supply Contract to the successful
proponent (the “Agreement to Assign™), and pursuant to. which MPS would consent to such an
assignment. The Agreement to Assign would contain, as a schedule, the form of assignment
agreement (the “Assignment Agreement”) to be entered into by the successful proponent, TCE
and MPS, upon conclusion of the procurement process. This form of Assignment Agreement,
along ‘with a ‘copy of the Equipment Supply Contract, would be included as documents in the
procurement process so that prospective proponents could properly evaluate the arrangement that
the successful proponent would be required to enter into. Upon the determination of a successful
proponent, the Agreement to Assign would contractually obligate TCE and MPS to enter into the
Assignment Agreement with the successful proponent.

Impediments by TCE to the Assignment of the Turbines

The most likely impediment to any assignment of the turbines would be that TCE could refuse to
cooperate in the negotiation of an Agreement to Assign, particularly if TCE expects that it will
not be peritted to participate in the procurement process for the Peaking Project. This risk
could be somewhat mitigated if TCE were permitted to participate in the procurement for the
Peaking Project; however, TCE may still resist on the basis that if they block an assignment of
the Equipment Supply Contract, they would still be the preferred developer to build the Peaking
Project. In order to counter this strategy by TCE, the OPA could advise TCE that if it refuses to
cooperate in the negotiation of an Agreement to Assign, the OPA will make a “with prejudice”
offer to take an assignment of the Equipment Supply Contract from TCE at full price. A refusal
by TCE to accept this offer could be seen as a failure by TCE to reasonably mitigate its damages
in connection with the cancellation of the Contract. In particular, as this proposed arrangement
would fully mitigate any damages to TCE relating to the Equipment Supply Contract, by failing
to accept this offer and properly mitigating its damages, TCE would be taking on the risk of
reselling the turbines or repurposing them for another project. Either of these results would not
mitigate TCE’s damages to the same extent as the proposed assignment arrangement, and
therefore potentially exposes TCE to a finding by a court or arbitrator that it failed to properly
mitigate its damages and that the OPA is not liable for damages incurred by TCE relating to the
Equipment Supply Contract which would have otherwise been mitigated by assigning it to the
OPA. As a result, although TCE may not be eager to negotiate an Agreement to Assign, if TCE
were to refuse to cooperate, this has the potential to expose it to significant losses which may not
be recoverable from the OPA. INTD: We are undertaking further research on this point and
will advise if there is any new information which affects the analysis.]

LEGAL_]:20838721.2
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Impediments by MPS to the Assignment of the Turbiries - -

Experience to date.with MPS: suggests that: there is also:the possibility that MPS ‘may not
cooperate with the OPA’ in the negotiation of an ‘Agreement to Assign: However, the Equipment
Supply Contract: contemplates the potential assignment of that agreemént and therefore a refusal
of MPS to negotiate an Agreement to Assign would be inconsistent with the Equipment Supply
Contract. In order to ‘effect an-assignment by TCE, MPS’s consent is required and such consent
cannot be¢ unreasonably withheld. The Equipment Supply Contract: sets out.three grounds
pursuant to- which it is not unreasonable for MPS to withhold consent: (i) if it has a reasonable
basis for doubting the financial creditworthiness of a prospective assignee, (ii) if such

- prospective assignee is a direct competitor of MPS, or (iii) if such prospective assignee does not

agree to be bound by all terms and conditions of the Equipment Supply Contract.

Each of these three grounds can be addressed in a procurement process for the Peaking Project.
With respect to the first ground, the OPA could address this by requiring proponents to have a
minimum creditworthiness (or an appropriate related company guarantee) in order to participate
in the procurement process.. Alternatively, the OPA could consider an approach where in
exchange for a security interest in the Peaking Project, the OPA would provide the necessary
guarantees itself. Each of the second and third grounds for MPS to refuse consent can be readily
addressed by making them prereqmsxtes for participating in the procurement process for the
Peaking Project.

Note that although each of the enumerated grounds for MPS to be able to refuse to consent to an
assignment can be addressed, these enumerated grounds are not necessarily exhaustive and MPS
may raise further grounds for refusing to consent to an assignment, so long as such grounds are

“reasonable”. One such reason which MPS may raise relates to the necessity of sharing of its
confidential information with multiple proponents. This could be addressed, or at least partly
addressed, by requiring proponents to enter into a confidentiality agreement with MPS prior to
providing them with the Equipment Supply Contract. Note that this still may not satisfy MPS and
it may be necessary to consider other approaches to address concerns raised by MPS.

Lastly, it is also reIevant that on March 23, 2011 MPS provided a notice of force majeure to
TCE relating to the March 11, 2011 earthquake in Japan. The notice itself provided no details
regarding the anticipated effect of the force majeure. TCE has not provided the OPA with any
further detail regarding the potential effect of this force majeure, and it is uncertain whether MPS
has provided any such detail to TCE. Potential proponents in the procurement process for the
Peaking Project may not be willing to accept an assignment of the Equipment Supply Contract
until the full effect of this force majeure claim is known, or unless they are offered an indemnity
for any impacts of such event of force majeure.

[NTD: We should consider how other proponents (e.g. Veresen and Northland) would feel
about such a procurement if TCE were also participating. Would they worry about being
stalking horses or would they view the OPA’s tendering process as being sufficiently robust
to address this concern? This may require further consideration.]

LEGAL_1:20838721.2
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(b)  Replacement Contract with TCE

The alternative approach to utilizing the turbines in the Peaking Project would be to negotiate an
agreement . with TCE for TCE -to develop this ‘project utilizing - the turbines pursuant to a
Replacement Contract. There are three main issues between TCE and the. OPA in commg to
agreement on-the terms of a Replacement Contract: (i) the amount to be included in- the
Replacement Contract on. account of the “anticipated financial value of the Contract”, (ii) the
methodology to determine the cap1tal cost of building the Peakmg Project and how that woulcl be
included in the Replacement Contract, and (iii) the proper allocation of permitting and
development risk between TCE and the OPA.

The first issue is the issue to be decided by an arbitrator. The Replacement Contract (or term
sheet setting out the main provisions of the Replacement Contract) could leave this as an amount
to be determined through the arbitration process. The second issue relating to the methodology to
determine the capital cost of the Replacement Project is an issue that we believe has the potential
to,.be resolved by the ‘parties through negotiations. Wlth the nght level.-of risk sharing and
auditing rights, the parties should be able to reach a compromise on the treatment of the capital
cost for the Peaking Project. Despite a failure to reach such an agreement previously, we believe
that if TCE were to learn that the OPA was sertously contemplating pursuing the assignment of
turbines option, an option which TCE would have difficulty blocking as result of their duty to
mitigate damages, they may be more motivated to reach agreement on terms with the OPA that
provides the Peaking Project to TCE on a sole-source basis rather than requiring them to
compete for it.

The final issue between TCE and the OPA on the allocation of permitting and development risk
is the most difficult to resolve. TCE has made it clear to the OPA that TCE cannot accept a
Replacement Contract as compensation for the mutual termination of the Contract which
contains the same risks that prevented it from successfully developing the Oakville Generating
Station in the lead up to the October 7 Letter. The OPA has offered to provide limited permitiing
relief, but TCE has insisted upon full permitting and extensive development and other force
majeure risk and cost relief. It is conceivable that even with OPA pursuing the assignment of
turbines option, there may not be enough to convince TCE to accept a level of permitting and
development risk that would be acceptable to the OPA. TCE’s representatives have repeatedly
stated that they do not want to be in a position where they feel that have “traded one bad contract
for another”.

4, Conclusion

We remain of the view that it will be very difficult to reach agreement with TCE on the terms of
a Replacement Contract, even if the level of compensation for the termination of the Contract is
left to an arbitrator to determine. It would take extensive negotiations to resolve the outstanding
issue relating to the appropriate capital cost for the Peaking Project, and it would appear that the
greatest level of permitting and development risk that TCE would be willing to accept would still
be less than what the OPA would require them to take on. As a result, we believe that it would be
worthwhile to focus greater efforts on arranging an assignment of the gas turbines while
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developing terms of reference for arbitration on TCE’s compensation for the termination of the
Contract. If the OPA were able to obtain TCE’s cooperation in arranging an assignment of the
gas turbines in exchange for settling on favourable terms of arbitration, this would be valuable to
the OPA, since it would otherwise be much more difficult to arrange an assignment of the
turbines without TCE’s cooperation. Although TCE may not be eager to assist the OPA with
this, they would at least be motivated to do so in order o properly mitigate their damages.

There are a number of benefits to this approach:

() the Peaking Project would be developed at a cost to the ratepayer that has
been competitively bid and therefore, represents better value than a
negotiated price; '

(i) by tendering the Peaking Project, the OPA could decide on the appropriate
level of risk sharing between it and the developer without having to
resolve TCE’s unwillingness to take on an appropriate level of permitting
or development risk;

(iii)  the dispute between the OPA and TCE would be narrowed to the issue of
quantum of damages rather than having to resolve a number of other
issues in connection with negotiating a Replacement Contract; and

(iv)  the further this option is pursued, the more TCE is motivated to negotiate a
Replacement Contract, such that if the OPA were to revert to that option it
would do so from a position of greater leverage. '

The principal drawback to this approach is that it requires making a lump-sum payment to TCE
in an amount to be determined by an arbitrator, without any direct return of value from TCE;
however, the resolution and eventual payment of compensation to TCE would likely not occur
for a minimum of 6-12 months after the commencement of the arbitration.
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Osler, Hoskin & Harcourt LLP

Memorandum o " Privileged & Confidential
Tor Michael Lyle, 0OP4 . Date: June 16,2011

Le .Michael Killeavy, OPA

From: Elliot Smith and Paul Ivanoff Tel: 416.862.6435 and

416.862.4223
Subject: Southwest GTA Energy Supply Contract (the Matter No: 1126205

“Contract”) between TransCanada Energy Inc.
(“TCE”) and Ontario Power Authority (“OPA”)
dated October 9, 2009

1. Background

TCE and the OPA are currently in a dispute over the proper compensation to be paid to TCE in
exchange for the mutual termination of the Contract. This memorandum is intended to set out
strategic considerations relevant to the resolution of the dispute by an arbitrator.

Both TCE and the OPA have an interest in resolving the dispute by way of arbitration rather than
litigation as this could permit the dispute to be resolved on a confidential basis. TCE has set out
three conditions that must be satisfied before it will agree to arbitration. These conditions were
relayed in a telephone conversation on May 10, 2011 between Michael Barrack, litigation .
counsel to TCE, and Paul Ivanoff, counsel to the OPA, with Elliot Smith also in attendance. We
understand that TCE has not communicated these conditions to the OPA in writing and therefore
this memo is based on the recollections of Mr. Smith and Mr. Ivanoff from such call with TCE’s
litigation counsel. We understand that Mr, Barrack has also conveyed these conditions to counsel
for the Ministry of Energy.

The conditions set by TCE are that any arbitration (i) be a three-party arbitration between TCE,
the OPA and Her Majesty in right of Ontario (the “Crown”), (ii) recognize the terms of the
October 7, 2010 letter from Colin Andersen to Alex Pourbaix (the “October 7 Letter”) and (iii)
not preclude TCE from participating in future OPA procurements. Each of these conditions is
discussed in greater detail below.

2. Conditions for TCE to Agreé to Arbitration -
(a)  Arbitration Must Include the Crown
We remain unclear on TCE®s motivation to include the Crown in any arbitration of the dispute,

but have two hypotheses. Firstly, TCE may wish to include the. Crown as a party to the dispute
in order to have the benefit of document production from the Crown. TCE may believe or
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suspect that there is correspondence or other documents in the Crown’s possession which either
contain certain promises to TCE regarding compensation for the mutual termination of the
Contract or which provide evidence to support a favourable interpretation of the words in the
October 7 Letter. As we do not have the Crown’s records for review, it is difficult to comment on
how important this factor is to TCE; however, we would note that to the extent the terms of the
arbitration concede liability to TCE for loss of profits, there is less value in whatever documents .
the Crown may have as the only determination for the arbitrator in such case would be the
quantmn of damages and not whether the OPA waived the excluswn of consequential damages
set out in the Contract.

Secondly, TCE may be concerned about its ability to collect on any judgment from the OPA and
therefore would like to have the Crown included as a party to the arbitration. This concern may
be derived from (or exacerbated by) concern that the OPA may cease to exist in the near future
(given certain statements made in the media and the uncertainty of the results of next October’s
election). In any event, we believe that this concern may not be well-founded as we understand
that the OPA continues to hold the same credit rating as the Crown.

While in litigation (as opposed to a confidential arbitration) there may be political or public
relations considerations that would motivate a desire by TCE to include the Crown; because the
proposed arbitration would be confidential, we do not believe that this is a factor in the present
circumstances.

We believe it would not be in the OPA’s best interests to have the Crown included as a party to
an arbitration of the dispute. We do not see a benefit to the OPA in having the Crown as a party
and there are potential drawbacks as it would likely increase the cost and complexity of the
proceedings. If the Crown were to be a party to the arbitration, there is also the possibility that
unfavourable documentation would be produced during document production which might harm
the OPA’s potential defences.

(b) Arbitration Must Recognize the Terms of the October 7 Letter

It is unclear what precisely is the nature of this condition; however, we believe based on
discussions with TCE’s counse] that TCE does not want the OPA to be permitted to take the
position that the exclusion of consequential damages set out in s. 14.1 of the Contract precludes
TCE from recovering any amounts from the OPA on account of loss of profits. This would be,
in effect, to treat the October 7 Letter as a waiver by the OPA of the benefit of the exclusion for
loss of profits set out in s. 14.1.

If the OPA were to concede that the October 7 Letter constituted a waiver, it would be important
to ensure (i) that such waiver did not affect aspects of s. 14.1 not related to loss of profits, e.g.,
the exclusion of punitive or special damages and (ii) that the OPA did not waive the exclusion of
other indirect lost profits, i.e., losses of other profits that TCE might have earned by developing
the Qakville Generating Station (for example, selling excess steam to Ford). A narrow waiver of
the exclusion for lost profits from the Contract may be acceptable to the OPA, if in exchange for
such a waiver, TCE was willing to concede to arbitration without the Crown as a party and
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cooperate in either negotiating a- replacement pro_]ect or an a331gnment of the gas turbines, as
further chscussed below . . :

| (cj N Arb1trat10n Must Not be an Impedlment to TCE Part1c1pat1ng in Future OPA
.- Procurements - ) L

TCE has stipulated that any agreement to arbifrate must not be an impediment to their
participation in future OPA procurements. While this is obviously of great importance to TCE,
the OPA’s interests in.this point may also be aligned. Given how few developers are currently
active in the Ontario market for electricity supply from natural gas, despite the dispute between
the OPA and TCE, it would likely not be in the OPA’s interests to run a procurement where TCE
was not permitted to participate as this would simply reduce the competition in the procurement
and result in less competitive bids. One point that may be contentious with TCE is that while the
OPA may agree not to exclude TCE from future procurements by reason of the arbitration, it
would be. difficult to commit with certainty that TCE would be permitted to participate in any
future procurements as there may be other criteria in a future procurement which TCE would not
be able to satisfy (for example, as part of a pre-qualification process).

3. Potential OPA Conditions to Agree to Axbitration

In light of the above analysis, it may be possible for the OPA to propose terms of arbitration to
TCE which are acceptable to TCE and provide benefits to the OPA. The OPA’s main objective
in negotiating terms of arbitration may be to provide for an efficient use of the gas turbines
originally acquired for the Oakville Generation Station, since these comprise a substantial
proportion of the sunk costs incurred in connection with the Contract. It appears that the highest
value use for these gas turbines would be to use them in a peaking generation project in the
Kitchener-Waterloo-Cambridge area (the “Peaking Project™). There are principally two ways in
which this could be achieved: (i) the OPA could run a competitive procurement for a developer
fo take an assignment of the equipment supply contract (the “Equipment Supply Contract™)
between TCE and MPS Canada, Inc. (“MPS”) and build the Peaking Project using these turbines,
or (ii) the OPA could negotiate a replacement contract with TCE (the “Replacement Contract™)
for TCE to build the Peaking Project using these turbines.

(@  Assignment of Turbines

The terms of the Equipment Supply Contract permit it, subject to MPS’s consent, to be assigned
by TCE to a third party that would take on all of TCE’s rights and obligations under the
Equipment Supply Contract. In exchange for taking an assignment of the Equipment Supply
Contract, the assignee would normally be expected to pay to TCE an amount equal to all
amounts already paid by TCE pursuant to the Equipment Supply Contract to make TCE whole.
Such an assignee could then make any remaining payments pursuant to the Equipment Supply
Contract and ultimately take delivery of the turbines to utilize them in the construction of the
Peaking Project. This would, in effect, fully mitigate TCE’s damages relatmg to the Equlpment
Supply Contract.
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In order to find a third party willing to take an assignment of the Equipment Supply Contract, the

'OPA would likely run a procurement for a developer to enter into a CES-style contract (perhaps

similar to the form of the peaking generation contract from Northern York Region) with the OPA
whereby the developer would design, construct, own and operate the Peaking Project using the
turbines ‘in exchange for a monthly payment from the OPA. As part of this process, each
proponent in the procurement process would agree that if selected as the successful proponent,
they would enter into an assignment of the Equipment Supply Contract and pay TCE an amount
equal to all amounts previously paid by TCE pursuant to the Equipment Supply Contract.

In order to set up the legal framework for this, MPS, the OPA and TCE would need to enter into
an agreement for TCE to assign its interest in the Equipment Supply Contract to the successful
proponent (the “Agreement to Assign™), and pursuant to which MPS would consent to such an
assignment. The Agreement to Assign would contain, as a schedule, the form of assignment
agreement (the “Assignment Agreement”) to be entered into by the successful proponent, TCE
and MPS, upon conclusion of the procurement process. This form of Assignment Agreenient,
along "with & copy of the Equipment Supply Contract; would: be included: as documents in the
procurement process so that prospective proponents could properly evaluate the arrangement that
the successful proponent would be required to enter into. Upon the determination of a successful
proponent, the Agreement to Assign would contractually obligate TCE and MPS to enter into the
Assignment Agreement with the successful proponent.

Impediments by TCE to the Assignment of the Turbines

The most likely impediment to any assignment of the turbines would be that TCE could refuse to
cooperate in the negotiation of an Agreement to Assign, particularly if TCE expects that it will

‘not be permitted to participate in the procurement process for the Peaking Project. This risk

could be somewhat mitigated if TCE were permitted to participate in the procurement for the
Peaking Project; however, TCE may still resist on the basis that if they block an assignment of
the Equipment Supply Contract, they would still be the preferred developer to build the Peaking
Project. In order to counter this strategy by TCE, the OPA could advise TCE that if it refuses to
cooperate in the negotiation of an Agreement to Assign, the OPA will make a “with prejudice”
offer to take an assignment of the Equipment Supply Contract from TCE at full price. A refusal
by TCE to accept this offer could be seen as a failure by TCE to reasonably mitigate its damages
in connection with the cancellation of the Contract. In particular, as this proposed arrangement
would fully mitigate any damages to TCE relating to the Equipment Supply Contract, by failing
to accept this offer and properly mitigating its damages, TCE would be taking on the risk of
reselling the turbines or repurposing them for another project. Either of these results would not
mitigate TCE’s damages to the same extent as the proposed assignment arrangement, and
therefore potentially exposes TCE to a finding by a court or arbitrator that it failed to properly
mitigate its damages and that the OPA is not liable for damages incurred by TCE relating to the
Equipment Supply Contract which would have otherwise been mitigated by assigning it to the
OPA. As a result, although TCE may not be eager to negotiate an Agreement to Assign, if TCE
were to refuse to cooperate, this has the potential to expose it to significant losses which may not
be recoverable from the OPA. [NTD: We are undertaking further research on this point and
will advise if there is any new information which affects the analysis.]
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Impediments by MPS to the Assignment of the Turbines

Experience to date with MPS suggests that there is also the possibility  that- MPS may not
cooperate with the OPA in the negotiation of an Agreement to Assign, However, the Equipment
Supply Contract contemplates the potential assignment of that agreement and therefore a refusal
of MPS to negotiate an Agreement to Assign would be inconsistent with the Equipment Supply
Contract. In order to effect an assignment by TCE, MPS’s consent is required and such consent
cannot be unreasonably withheld. The Equipment Supply Contract sets out three grounds
pursuant to which it is not unreasonable for MPS to withhold consent: (i) if it has a reasonable
basis for doubting ‘the financial creditworthiness. of a prospective assignee, (ii) if such
prospective assignee is a direct competitor of MPS, or (iii) if such prospective assignee does not
agree to be bound by all terms and conditions of the Equipment Supply Contract.

Each of these three grounds can be addressed in a procurement process for the Peaking Project.’
With respect to the first ground, the OPA could address this by requiring proponents to have a
minimum creditworthiness (or an appropriate related company guarantee) in order to participate
in the procurement process. Alternatively, the OPA could consider an approach where in
exchange for a security interest in the Peaking Project, the OPA would provide the necessary
guarantees itself. Each of the second and third grounds for MPS to refuse consent can be readily
addressed by making them prerequlsxtes for participating in the procurement process for the
Peaking Project.

Note that although each of the enumerated grounds for MPS to be able to refuse to consent to an
assignment can be addressed, these enumerated grounds are not necessarily exhaustive and MPS
may raise further grounds for refusing to consent to an assignment, so long as such grounds are
“reasonable”. One such reason which MPS may raise relates to the necessity of sharing of its
confidential information with multiple proponents. This could be addressed, or at least partly -
addressed, by requiring proponents to enter into a confidentiality agreement with MPS prior to
providing them with the Equipment Supply Contract. Note that this still may not satisfy MPS and
it may be necessary to consider other approaches to address concerns raised by MPS.

Lastly, it is also relevant that on March 23, 2011, MPS provided a notice of force majeure to
TCE relating to the March 11, 2011 earthquake in Japan. The notice itself provided no details
regarding the anticipated effect of the force majeure. TCE has not provided the OPA with any
further detail regarding the potential effect of this force majeure, and it is uncertain whether MPS
has provided any such detail to TCE. Potential proponents in the procurement process for the
Peaking Project may not be willing to accept an assignment of the Equipment Supply Contract
until the full effect of this force majeure claim is known, or unless they are offered an indemnity
for any impacts of such event of force majeure.

[NTD: We should consider how other proponents (e.g. Veresen and Northland) would feel
about such a procurement if TCE were also participating. Would they worry about being
stalking horses or would they view the OPA’s tendering process as being sufficiently robust
to address this concern? This may require further consideration.]
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(b)  Replacement Contract with TCE

The alternative approach to utilizing the turbines in the Peaking Project would be to negotiate an
agreement with TCE for TCE to develop this project utilizing the turbines pursuant to a -
Replacement Contract. There are three main issues between TCE and. the OPA in commg to
agreement on the terms of a Replacement- Contract: (i) the amount to be included in the
Replacement Contract on account of the “anticipated financial value of the Contract”, (ii) the
methodology to determine the capital cost of building the Peaking Project and how that would be
included in the Replacement Contract, and (iii) the proper allocation of permitting and

_ development risk between TCE and the OPA.

The first issue is the issue to be decided by an arbitrator. The Replacement Contract (or term
sheet setting out the main provisions of the Replacement Contract) could leave this as an amount
to be determined through the arbitration process. The second issue relating to the methodology to
determine the capital cost of the Replacement Project is an issue that we believe has the potential
to. be ‘resolved by the parties through negotiations. With the right level. of nsk sharing and
audmng rights, the parties should be able to reach a compromise on the treatment of the capital
cost for the Peaking Project. Despite a failure to reach such an agreement previously, we believe
that if TCE were to learn that the OPA was seriously contemplating pursuing the assignment of-
turbines option, an option which TCE would have difficulty blocking as result of their duty to
mitigate damages, they may be more motivated to reach agreement on terms with the OPA that

provides the Peaking Project to TCE on a sole-source basis rather than requiring them to
compete for it.

The final issue between TCE and the OPA on the allocation of permitting and development risk
is the most difficult to resolve. TCE has made it clear to the OPA that TCE cannot accept a
Replacement Contract as compensation for the mutual termination of the Contract which
contains the same risks that prevented it from successfully developing the Oakville Generating
Station in the lead up to the October 7 Letter. The OPA has offered to provide limited permitting
relief, but TCE has insisted upon full permitting and extensive development and other force
majeure risk and cost relief. It is conceivable that even with OPA pursuing the assignment of
turbines option, there may not be enough to convince TCE to accept a level of permitting and
development risk that would be acceptable to the OPA. TCE’s representatives have repeatedly

stated that they do not want to be in a position where they feel that have “traded one bad contract
for another”.

4, Conclusion

We remain of the view that it will be very difficult to reach agreement with TCE on the terms of
a Replacement Contract, even if the level of compensation for the termination of the Contract is
left to an arbitrator to determine. It would take extensive negotiations to resolve the outstanding
issue relating to the appropriate capital cost for the Peaking Project, and it would appear that the
greatest level of permitting and development risk that TCE would be willing to accept would still
be less than what the OPA would require them to take on. As a result, we believe that it would be
worthwhile to focus greater efforts on arranging an assignment of the gas turbines while
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developing terms of reference for arbitration on TCE’s compensation for the termination of the
Contract. If the OPA were able to obtain TCE’s cooperation in arranging an assignment of the
gas turbines in exchange for settling on favourable terms of arbitration, this would be valuable to
the OPA, since it would otherwise be much more difficult to arrange an assignment of the
turbines without TCE’s cooperation. Although TCE may not be eager to assist the OPA with

‘this, they would at least be motivated fo do so in order to properly mitigate their damages.

There are a number of benefits to this approach:

(1) the Peaking Project would be developed at a cost to the ratepayer that has
been competitively bid.- and therefore, represents better value than a
negotiated price;

(i) by tendering the Peaking Project, the OPA could decide on the appropriate
level of risk sharing between it and the developer without having to
resolve TCE’s unwillingness to take on an appropriate level of permitting
or development risk;

(iii)  the dispute beiween the OPA and TCE would be narrowed to the issue of
quantum of damages rather than having to tesolve a number of other
issues in connection with negotiating a Replacement Contract; and

(iv)  the further this option is pursued, the more TCE is motivated to negotiate a
Replacement Contract, such that if the OPA were to revert to that option it
would do so from a position of greater leverage.

The principal drawback to this approach is that it requires making a lump-sum payment to TCE
in an amount to be determined by an arbitrator, without any direct return of value from TCE;
however, the resolution and eventual payment of compensation to TCE would likely not occur
for a minimum of 6-12 months after the commencement of the arbitration.
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Osler, Hoskin & Harcourt LLP

Memorandum 7. Privileged & Confidential
To: Mlchael Ler OPA - Date.{ " June 16, 2011

) c - Mlchael _Kllleavy,' OPA

From: -~ Elliot Smith and Paul Ivanoff ' . Telk: ' 416.862.6435 and
416.862.4223
Subject:  Southwest GTA Enéfgjr Supply Contract (the Matter No: 1126205

“Contract™) between TransCanada Energy Inc.
- (*TCE”) and Ontario Power Authority (“OPA”)
- dated October 9, 2009

1. Backgr’ound

TCE and the OPA are currenﬂyA in a dispute over the proper compensation to be paid to TCE in
exchange for the mutual termination of the Contract. This memorandum is intended to set out
strategic considerations relevant to the resolution of the dispute by an arbitrator.

Both TCE and the OPA have an interest in resolving the dispute by way of arbitration rather than
litigation as this could permit the dispute to be resolved on a confidential basis. TCE has set out
three conditions that must be- satisfied before it will agree to arbitration. These conditions were
relayed in a telephone conversation on May 10, 2011 between Michael Barrack, litigation
counsel to TCE, and Paul Ivanoff, counsel to the OPA, with Elliot Smith also in attendance. We
understand that TCE has not communicated these conditions to the OPA in writing and therefore
this memo is based on the recollections of Mr. Smith and Mr. Ivanoff from such call with TCE’s
litigation counsel. We understand that Mr. Barrack has also conveyed these conditions to counsel
for the Ministry of Energy.

The conditions set by TCE are that any arbitration (i) be a three-party arbitration between TCE,
the OPA and Her Majesty in right of Ontario (the “Crown™), (ii) recognize the terms of the
October 7, 2010 letter from Colin Andersen to Alex Pourbaix (the “October 7 Letter”) and (iii)
not preclude TCE from participating in future OPA procurements. Each of these conditions is
discussed in greater detail below. :

2. Condltlons for TCE to Agree to Arbitration -
(a) Arbltratlon Must Include the Crown
We remain unclear on TCE’s motivation to include the Crown in any arbitration of the dispute,

but have two hypotheses. - Firstly, TCE may wish to include the Crown as a party to the dispute
in order to have the benefit of document production from the Crown. TCE may believe or
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suspect that there is correspondence or other documents in the Crown’s possession which either
contain certain promises to TCE regarding compensation for the mutual termination of the
Contract or which provide evidence to support a favourable interpretation of the words in the
Qctober 7 Letter. As we do not have the Crown’s records for review, it is difficult to Comment on
how important this factor is to TCE; however, we would note that to the extent the terms of the
arbitration concede liability to TCE for loss of profits, there is less value in whatever documents
the Crown may have as the only- determination for the arbitrator in such case would-be the

. quantum of damages and not whether the OPA waived the exclusion of consequential damages

set out in the Contract.

Secondly, TCE may be concerned about its ability to collect on any judgment from the OPA and
therefore would like to have the Crown included as a party to the arbitration. This concern may
be derived from (or exacerbated by) concern that the OPA may cease to exist in the near future
(given certain statements made in the media and the uncertainty of the results of next October’s
election). In any event, we believe that this concern may not be well-founded as we understand
that the OPA continues to hold the same credit rating as the Crown.

4
While in litigation (as opposed to a confidential arbitration) there may be political or public
relations considerations that would motivate a desire by TCE to include the Crown, because the
proposed arbitration would be confidential, we do not believe that this is a factor in the present
circumstances.

We believe it would not be in the OPA’s best interests to have the Crown included as a party to
an arbitration of the dispute. We do not see a benefit to the OPA in having the Crown as a party
and there are potential drawbacks as it would likely increase the cost and complexity of the
proceedings. If the Crown were to be a party to the arbitration, there is also the possibility that
unfavourable documentation would be produced during document production which might harm
the OPA’s potential defences. -

(b)  Arbitration Must Recognize the Terms of the October 7 Letter

It is unclear what precisely is the nature of this condition; however, ‘we believe based on
discussions with TCE’s counsel that TCE does not want the OPA to be permitted to take the
position that the exclusion of consequential damages set out in s. 14.1 of the Contract precludes
TCE from recovering any amounts from the OPA on account of loss of profits. This would be,

in effect, to treat the October 7 Letter as a waiver by the OPA of the benefit of the exclusion for
loss of profits set out in s. 14.1.

If the OPA were to concede that the October 7 Letter constituted a waiver, it would be important
to ensure (i) that such waiver did not affect aspects of s. 14.1 not related to loss of profits, e.g.,
the exclusion of punitive or special damages and (ii) that the OPA did not waive the exclusion of
other indirect lost profits, i.e., losses of other profits that TCE might have earned by developing
the Oakville Generating Station (for example, selling excess steam to Ford). A narrow waiver of
the exclusion for.lost profits from the Contract may be acceptable to the OPA, if in exchange for
such a waiver, TCE was willing to concede to arbitration without the Crown as a party and
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cooperate in either negotxatmg a replacement prolect or an assignment of the gas turbmes, as
further discussed below. . .

(c)  Arbitration Must Not be an' Impediment to TCE Participating in Future OPA -
Procurements '

TCE has stipulated that any agréement to arbitrate must not be an impediment to their
participation in future OPA procurements. While this is obviously of great importance to TCE,
the OPA’s interests in this point may also be aligned. Given how few developers are currently
active in the Ontario market for electricity supply from natural gas, despite the dispute between
the OPA and TCE,; it would likely not be in the OPA’s interests to run a procurement where TCE
was not permitted to participate as this would simply reduce the competition in the procurement
and result in less competitive bids. One point that may be contentious with TCE is that while the
OPA may agree not to exclude TCE from. future procurements by reason of the arbitration, it
would be difficuit to commit with certainty that TCE would be permitted to participate in any
future procurements as there may be other criteria in a future procurement which TCE would not
be able to satisfy (for example, as part of a pre-qualification process).

3. Potential OPA Conditions fo Agree to Arbitration

In light of the above analysis, it may be possible for the OPA to propose terms of arbitration to
TCE which are acceptable to TCE and provide benefits to the OPA. The OPA’s main objective
in negotiating terms of arbitration may be to provide for an efficient use of the gas turbines
originally acquired for the Oakville Generation Station, since these comprise a substantial
proportion of the sunk costs incurred in connection with the Contract. It appears that the highest
value use for these gas turbines would be to use them in a peaking generation project in the
Kitchener-Waterloo-Cambridge area (the “Peaking Project”). There are principally two ways in
which this could be achieved: (i) the OPA could run a competitive procurement for a developer
to take an assignment of the equipment supply contract (the “Equipment Supply Contract™)
between TCE and MPS Canada, Inc. (“MPS”) and build the Peaking Project using these turbines,
or (i)} the OPA could negotiate a feplacement contract with TCE (the “Replacement Contract™)
for TCE to build the Peaking Project using these turbines. .

(a)  Assignment of Turbines-

The terms of the Equipment Supply Contract permit it, subject to MPS’s consent, to be assigned
by TCE to a third party that would take on all of TCE’s rights and obligations under the
Equipment Supply Contract. In exchange for taking an assignment of the Equipment Supply
Contract, the assignee would normally be expected to pay to TCE an amount equal to all
amounts already paid by TCE pursuant to the Equipment Supply Contract to make TCE whole.
Such an assignee could then make any remaining payments pursuant to the Equipment Supply
Contract and ultimately take delivery of the turbines to utilize them in the construction of the
Peaking Project. This would, in effect, fully mitigate TCE’s damages relating to the Equipment
Supply Contract.
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In order to find a third party willing to take an assignment of the Equipment Supply Contract, the
OPA would likely run a procurement for a developer to enter into a CES-style contract (perhaps
similar to the form of the peaking generation contract from Northern York Region) with the OPA
whereby the developer would design, construct, own and operate the Peaking Project using the
turbines in exchange for a monthly payment from the OPA. As part of this process, each
proponent in the procurement process would agree that if selected as the successful proponent,
they would enter into an assignment of the Equipment Supply Contract and pay TCE an amount
equal to all amounts previously paid by TCE pursuant to the Equipment Supply Contract.

In order to set up the legal framework for this, MPS, the OPA and TCE would need to enter into
an agreement for TCE to assign its interest in the Equipment Supply Contract to the successful
proponent (the “Agreement to Assign”), and pursuant to which MPS would consent to such an
assignment. The Agreement to. Assign would contain, as a schedule, the form of assignment
agreement (the “Assignment Agreement”) to be entered into by the successful proponent, TCE
and MPS, upon conclusion of the procurement process. This form of Assignment Agreement,
along w1th a ‘copy- of the Eqmpment Supply Contract, would be included as documients in the
procurement process so that prospective proponents could properly evaluate the arrangement that
the successful proponent would be required to enter into. Upon the determination of a successful
proponent, the Agreement to Assign would contractually obligate TCE and MPS to enter into the
Assignment Agreement with the successful proponent.

Imped:ments by TCE to the Assignment of the Turbines

The most hkely impediment to any a351gnment of the turbines would be that TCE could refuse to
cooperate in the negotiation of an Agreement to Assign, particularly if TCE expects that it will
not be permitted to participate in the procurement process for the Peaking Project. This risk
could be somewhat mitigated if TCE were permitted to participate in the procurement for the
Peaking Project; however, TCE may still resist on the basis that if they block an assignment of
the Equipment Supply Contract, they would still be the preferred developer to build the Peaking
Project. In order to counter this strategy by TCE, the OPA could advise TCE that if it refuses to
cooperate in the negotiation of an Agreement to Assign, the OPA will make a “with prejudice”
offer to take an assignment of the Equipment Supply Contract from TCE at full price. A refusal
by TCE to accept this offer could be seen as a failure by TCE to reasonably mitigate its damages
in connection with the cancellation of the Contract. In particular, as this proposed arrangement
would fully mitigate any damages to TCE relating to the Equipment Supply Contract, by failing
to accept this offer and properly mitigating its damages, TCE would be taking on the risk of
reselling the turbines or repurposing them for another project. Either of these results would not
mitigate TCE’s damages to the same extent as the proposed assignment arrangement, and
therefore potentially exposes TCE to a finding by a court or arbitrator that it failed to properly
mitigate its damages and that the OPA is not liable for damages incurred by TCE relating to the
Equipment Supply Contract which would have otherwise been mitigated by assigning it to the
QOPA. As a result, although TCE may not be eager to negotiate an Agreement to Assign, if TCE

- were to refuse to cooperate, this has the potential to expose it to significant losses which may not

be recoverable from the OPA. [NTD: We are undertaking further research on this point and
will advise if there is any new information which affects the analysis.}
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+ Impediments by MPS to the Assignment of the Turbines

Experience to date with MPS suggests that there. is also the possibility that MPS may not
cooperate with the OPA in the negotiation of an Agreement to Assign. However, the Equipment
Supply Contract contemplates the potential assignment of that agreement and therefore a refusal
of MPS to negotiate an Agreement fo Assign would be inconsistent with the Equlpment Supply
Contract. In order to effect an assignment by TCE, MPS’s consent is required and such consent
cannot be unreasonably withheld. The Equipment Supply Contract sets- out three grounds
pursuant to which it is not unreasonable for MPS to withhold consent: (i) if it has a reasonable
basis for doubting the financial creditworthiness of a prospective assignee, (ii) if such
prospective assignee is a direct competitor of MPS, or (iii} if such prospective assignee does not
agree to be bound by all terms-and conditions of the Equipment Supply Contract.

Each of these three grounds can be addressed in a procurement process for the Peaking Project:
With respect to the first ground, the OPA could address this by requiring proponents to have a
minimum creditworthiness (or an appropriate related company guarantee) in order to participate
in the procurement process. Alternatively, the OPA could consider an approach where in
exchange for a security interest in the Peaking Project, the. OPA would provide the necessary
guarantees itself. Each of the second and third grounds for MPS to refuse consent can be readily
addressed by making them prerequisites for participating in the procurement process for the
Peaking Project.

Note that although each of the enumerated grounds for MPS to be able to refuse to consent to an
assignment can be. addressed, these enumerated grounds are not necessarily exhaustive and MPS
may raise further grounds for refusing to consent to an assignment, so long as such grounds are

“reasonable”, One such reason which MPS may raise relates to the necessity of sharing of its

confidential information with multiple proponents. This could be addressed, or at least partly
addressed, by requiring proponents to enter into a confidentiality agreement with. MPS prior to
providing them with the Equipment Supply Contract. Note that this still may not satisfy MPS and
it may be necessary to consider other approaches to address concerns raised by MPS.

Lastly, it is also relevant that on March 23, 2011, MPS provided a notice of force majeure to
TCE relating to the March 11, 2011 earthquake in Japan. The notice itself provided no details
regarding the anticipated effect of the force majeure. TCE has not provided the OPA with any
further detail regarding the potential effect of this force majeure, and it is uncertain whether MPS
has provided any such detail to TCE. Potential proponents in the procurement process for the
Peaking Project may not be willing to accept an assignment of the Equipment Supply Contract
until the full effect of this force majeure claim is known, or unless they are offered an indemnity
for any impacts of such event of force majeure.

[NTD: We should consider how other proponents (e.g. Veresen and Northland) would feel
about such a procurement if TCE were also participating, Would they worry about being
stalking horses or would they view the OPA’s tendering process as being sufficiently robust
to address this concern? This may require further consideration.]
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(b)  Replacement Contract with TCE

The alternative approach to utilizing the turbines in the Peaking Project would be to negotiate an
agreement with TCE for TCE to develop this project utilizing the turbines pursuant to a
Replacement Contract. There are three main issues between TCE and the OPA in coming to
agreement on -the terms of a Replacement Contract: (i) the amount to be included in the
Replacement Contract on account of the “anticipated financial value of the Contract”, (ii) the
methodology to determine the capital cost of building the Peaking Project and how that would be
included in the Replacement Contract, and (iii) the proper allocation of permitting and
development risk between TCE and the OPA.

The first issue is the issue to be decided by an arbitrator. The Replacement Contract (or term
sheet setting out the main provisions of the Replacement Contract) could leave this as an amount
to be determined through the arbitration process. The second issue relating to the methodology to
determine the capital cost of the Replacement. Project is an issue that we believe has the potential
to:be resolved by the parties through-negotiations.~ With -the right level of risk-sharing-and
auditing rights, the parties should be able to reach a compromise on the treatment of the capital
cost for the Peaking Project. Despite a failure to reach such an agreement previously, we believe
that if TCE were to learn that the OPA was seriously contemplating pursuing the assignment of
turbines option, an option which TCE would have difficulty blocking as result of their duty to
mitigate damages, they may be more motivated to reach agreement on terms with the OPA that
provides the Peaking Project to TCE on a sole-source basis rather than requiring them to
compete for it.

The final issue between TCE and the OPA on the allocation of permitting and development risk
is the most difficult to resolve. TCE has made it clear to the OPA that TCE cannot accept a
Replacement Contract as compensation for the mutual termination of the Contract which
contains the same risks that prevented it from successfully developing the Oakville Generating
Station in the lead up to the October 7 Letter. The OPA has offered to provide limited permitting
relief, but TCE has insisted upon full permitting and extensive development and other force
majeure risk and cost relief. It is conceivable that even with OPA pursuing the assignment of
turbines option, there may not be enough to convince TCE to accept a level of permitting and
development risk that would be acceptable to the OPA. TCE’s representatives have repeatedly
stated that they do not want to be in a position where they feel that have “traded one bad contract
for another”.

4, Conclusion

We remain of the view that it will be very difficult to reach agreement with TCE on the terms of
a Replacement Contract, even if the level of compensation for the termination of the Contract is
left to an arbitrator to determine. It would take extensive negotiations to resolve the outstanding
issue relating to the appropriate capital cost for the Peaking Project, and it would appear that the
greatest level of permitting and development risk that TCE would be willing to accept would still
be less than what the OPA would require them to take on. As a result, we believe that it would be
worthwhile to focus greater efforts on arranging an assignment of the gas turbines while

LEGAL_|:20838721.2



lleged

1V1

Dratt & Pr

developing terms of reference for arbitration on TCE’s compensation for the termination of the
Contract. If the OPA were able to obtain TCE’s cooperation in arranging an assignment of the
gas turbines in exchange for settling on favourable terms of arbitration, this would be valuable to
the OPA, since it would otherwise be much more difficult to arrange an assignment of the
turbines without TCE’s cooperation. Although TCE may not be eager to assist the OPA with
this, they would at least be motivated to do so in order to properly mitigate their damages.

There are a number of benefits to this approach:

@A) the Peaking Project would be developed at a cost to the ratepayer that has
been competitively bid and therefore, represents better value than a
negotiated price; '

(iiy by tendering the Peaking Project, the OPA could decide on the appropriate
level of risk sharing between it and the developer without having to
resolve TCE’s unwillingness to take on an appropriate level of permitting
or development risk;

(iii)  the dispute between the OPA and TCE would be narrowed to the issue of
quantum of damages rather than having to resolve a number of other
issues in connection with negotiating a Replacement Conitract; and

(tv)  thefurther this option is pursued, the more TCE is motivated to negotiate a
Replacement Contract, such that if the OPA were to revert to that option it
would do so from a position of greater leverage.

The principal drawback to this approach is that it requires making a lump-sum payment to TCE
in an amount to be determined by an arbitrafor, without any direct return of value from TCE;
however, the resolution and eventual payment of compensation to TCE would likely not occur
for a minimum of 6-12 months after the commencement of the arbitration.
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Crystal Pritchard

From: Michae! Killeavy

Sent: Monday, June 20, 2011 3:07 PM

To: - Susan Kennedy

Ce: Colin Andersen,; JoAnne Butler; Michael Lyle; Deborah Langelaan
Subject: TCE Matter - Second Offer to Seftle ... -

Importance: High

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

The second offer to settle, which was made by the OPA to TCE on 21 April 2011, consisted of the following salient
characterisitics:

1.

!\J .

Nowvsw

NRR of $14,922/MW-month, where the Gas and Electricity interconnection costs and Gas Distribution and
Management services costs were not included in the NRR;

CAPEX of $475M, which was a target cost for construction and any final cost increases/decreases were to be
shared 50/50;

TCE Cost of Capital of 5.25%, which is TCE’s claimed cost of capital for the OGS;

Contract term of 25 years;

Annual Average Contract Capacity of 481 MW;
Foregone OGS Profits of $200M;

Project return of 9.10%; -

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 171

416-969-62388

416-520-9788 (CELL)

416-967-1947 {FAX)



Crystal Pritchard

From: James Hinds [jim_hinds@irish-line.com]

Sent: Tuesday, June.21, 2011 8:51 AM
To: JoAnne Butler

Ce: : Coalin Andersen; Michael Lyle
Subject: Privileged - KW Peaker

Jo,

Could you send me a copy of the slide showing the various NRRs for KW? Ideally, I would like
them to be directly comparable to the last six cases identified in the dollar value bar chart
done about a month ago, ie "TCE Proposal", "OPA Counter-Proposal”, "Goverriment-Instructed 2nd
Counter Proposal”, "Competitive Tender - Worst Case”, "Competitive Tender - Intermediate
Case" and finally "Competitive Tender - Best Case".

In addition, it would be helpful to have some real data points, like the NRR on North York,
the NRR on Halton Hills and whatever other plants you think would be relevant.

Jim Hinds
(416) 524-6949



Crystal Pritchard

From: JoAnne Butler

Sent: Tuesday, June 21, 2011 11:06 AM

To: ‘James Hinds", Michael Lyle

Cc: Colin Andersen; Michael Killeavy

Subject: RE: Privileged - KW Peaker

Attachments: TCEBOARDSWGTA Contract Potential Outcome 20 Apr 2011.pdf; TCE Matter - Comparison

Matrix 2 May 2011.docx

PRIVILEDGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION ON LITIGATION

Jim,

I hope that these are what you are looking for.

Also, the only comparable relevant data points is for the 398 MW Northern York Region peaker.
On an apples to apples comparison to the TCE proposed peaker plant, the NYR NRR is
approximately $19,900 per MW-month.

Please note that TCE is standing firm on their original NRR proposal of $16,900 per MW-month
on March 18, 2011. In subsequent offers from us, they have not moved from this spot.

Please let me know if you need anything else.
Jo

JoAnne C. Butler

Vice President, Electricity Resources

ontario Power Authority

120 Adelaide Street West, Suite 166@
Toronto, Ontario M5HH 1T1

416-969-6085 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

----- Original Message-----

From: James Hinds [mailto:jim hinds@irish-line.com]
Sent: Martes, 21 de Junio de 2811 98:51 a.m.

To: JoAnne Butler

Cc: Colin Andersen; Michael Lyle

Subject: Privileged - KW Peaker

Jo,

Could you send me a copy of the slide showing the various NRRs for KW? Ideally, T would like
them to be directly comparable to the last six cases identified in the dollar value bar chart
done about a month ago, ie "TCE Proposal", "OPA Counter-Proposal”, “Government-Instructed 2nd
Counter Proposal”, "Competitive Tender - Worst Case", "Competitive Tender - Intermediate
Case"” and finally "Competitive Tender - Best Case",.

In addition, it would be helpful to have some real data points, like the NRR on North York,
the NRR on Halton Hills and whatever other plants you think would be relevant.



Jim Hinds
{416) 524-6949
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SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

Government-instructed

TCE Response to
TCE Proposal OPA Counter-Proposal overnment-instructed
March 10, 2011 March 28, 2011 i“fﬁ';f,‘ Cz%l;x;ter Proposal lse cond Counter-Proposal | COmments
prit <1, 29 April 2011 .
NRR ' NRR covers capital costs, financing working capital, retums, fixed monthly payment over life of .
Net Revenue $168,800/MW-month $12,500/MW-monlh $14,922/MW-month Unknown coniract. Energy pald on a deemed dispatch basls, this plant will operate less than 10% of the
Requirement time. . . '
Financing Unknawn Assumed 7.5% Cost of TCE claimed "unleveraged” Unknown TCE can finance/laverage how they want to increase NPV of project, We have assumed in
Assumptions Equily, all equily project, discount rate of 5.25% second proposal what we belleve thal they would use.
We betieve that TCE obtains all their value in the.first 20 years. 10 Year Oplion is a “nice to
20 Years + Optlon for 10- 20 Years + have" sweelener,
Contract Term Year Exiension 25 Years 25 Years Opiion for 10-Year Extension. Precadent for26-year contract. — Partiands Energy Centre has option for addillonal five years on.
ihe 20-vear term,
Cont ¢ " . LTEP indicates need for peaking generation in KWCG; need at least 450 MW of summer
ontract Capaclty 450 MW 500 MW peaking capacity, avarage of 500 MW provides additional system flexibllity and reduces NRR on
(Annual Average) _ ‘ M 4 L — g )

Sunk Cast Lump Sum Payment of Am -m&;{'—. over 25 yealSig $37mnjicHrantly beaing audited by Minisi Inance for substantialion and reasonableness.
Treatment $37mm relurns ] i -
. . . " iils, Peaking Plant, Pald on a cos
Gas/Electrical Payment in addilion tothe | Pa t in addition to th :'2': dmﬁg:’?k pres mlugm on top of active costs.
Interconnections NRR
Capital ' based on Independent reviewigyl our Technical Expert and published Information
L ke 1l cilities, 75mm; however,
Expenditures $540mm B $400mm ce to 2 ~$65 miH ar generation facilities, We is*']-:;ﬂ:-‘::'r’g 'é tbgozl e cannat really
(CAPEX) iR that it Is $540 m?} :
Oparational TCE has given us limited insights into their operating expanses. :
:Egg;;t)ﬂtures Litile Visibility Reasonable Reasonable Unknown We have used advice from our technical consultant on reasonable OPEX eslimates.
TCE is willing to accept
No ?;’i;fg;";mgﬂ:':m permiting risk provided that it
approvals combined with a :nhas; riglht fo (a)ttec""'l“atﬁ ‘
. e Replacement Contrac!
Assistance/Protection from Wa would approach gaod faith obligation ta and {b) receive a lump sum | In {he Govemment-Instructed counler-propesal the permitting sk is entirely transfemred 1o TCE;
85 G 14! vide negotiate OGS P .
Othe itigating Planning Act overnment 1o pro g ayment for {J) sunk costs | howevar, the promise of finding compensation of OGS lost profits would contlnies until another
r mitigating Planning Plarning A s fion and sunk | P
isk anning Act approvals compensation and suf and (i) financial value of the | option is found.
appravals is exemplion. costs if the K-W Peaking P

Plant doesn't proceed
because of permllting
issues.

QGS contract. This would
apply to any and all permits,
not just those issued under

lhe Planning Acl.
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SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL = PREPARED IN CONTEMPLATION OF LITIGATION
Questions
1. Please clarify the Annual Average Contract Capacity ("AACC") used in the TCE model? We are in receipt of the revised Schedule B to the Implementation Agreement, dated 24 February 2011, which
indicates seasonal capacities.of: 510 MW: 481.5 MW; 455.9 MW; 475 MW. These yield an Annual Average Contract Capacity of 481 MW.

2. Please clarify the 2009 and 2010 CAPEX amounts detailed in your 15 March 2011 financing model assumptions, which were shared with JoAnne Butler of the OPA? These amounts total to $42 million. We
believe that these amounts are actually OGS sunk costs. Is this correct? .

3. Please clarify TCE cost of capital used in its financial model, including hovwltis :arrived at, i.e, proportion and cost of both debt and equity portions.

4. Please clarify the NRRIF used in your financial model? In your 29 April 2011 Ietter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 2011 financing model assumptions, which
were shared with JoAnne Butler of the OPA, you indicate 209%.

5. Canyou please specify your concerns zhou

6. The proposed target costing methodd do not understand your comment in your 29 April
2011 letter where you state thatitis- .

7. Inyour letter of 29 April 2011 you meg¥h 1 the the project, not the mode] where the modeling

assumptions and calculations are disc[E88d.
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Crystal Pritchard

From: Michael Killeavy

Sent: Tuesday, June 21, 2011 12:09 PM ~

To: Michael Lyle;-JoAnne Butler

Cc: Deborah Langelaan; Ronak Mozayyan; Susan Kennedy
Subject: TCE Matter - Competitive Procurement ...

Attachments: TCE Bilateral Deal vs. K-C Competitive Procurement.xlsm
Importance: High

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

As we discussed last week, we’ve attempted to determine what the savings to the ratepayer might be if we ran a
competitive procurement instead of negotiating a bilateral deal with TCE for the K-W peaking plant. We don’t have a lot
of comparative data to use, which makes-the task difficult, but by using some published information we’ve been able to
come up with a range of savings if we were to run a competitive procurement for the K-W peaking plant.

This analysis presumes that we re-purpose the CTs either by taking assignment of the CT directly and then re-assign-
them to the successful proponent emerging from the procurement or arrange for a direct assignment from MPS to the
successful proponent. Essentially, the successful proponent will construct the balance of plant, commission, and
operate the facility. It also assumes that there wiil be a parallel track litigation or arbitration with TCE, which is
independent of the competitive process that could be launched. -

In order to realize savings, there needs to be competitive tension among the proponents. This might be difficult to do in
practice if the proponents know that we've been discussing K-W peaking facility with TCE, and then TCE shows up as a
proponent in the competitive process. Some proponents might regard TCE as having the “inside track” on the
procurement or perhaps even consider the procurement to be a sham used by the OPA to cloak an already-made
bilateral deal. We’ll need to revisit this if we decide to consider seriously a competitive procurement and consider how
we can design the process to make it as competitive a process as possible.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adeélaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)
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SWGT

Portland Energy Cente

OPA Contract Capacity :'A/ ‘2 )(450 MW-300 1393 mw S50 MW, -
Type of Gas Turbine G-class combustion | e GE7FA

{reheat turbine) —
# Gas Turbine(s) 2 2 2
Configuration 2x1 configuration.
CAPEX (BOP) TBD -
Cost of Gas Turbines $210,000,000
Total Project Cost s $340,000,000

http://www.industcards.com/cc-usa-or.htm




642 MW

"F" Class

2x1 configuration

582,037,749

$670,877,811




CCt :

Primary Markets =~ . _ © 2000 - 2001, 2002 - 2003 2004 .
Steel 100 - 107 117 127 - 130
Ancillary equipment ’ 100 103 108 1186 124
Engineering and project management . 100 101 129 156 163
Construction labor : - 100 107 109 111 117
Electrical bulks 100 99 - 86 106 141
Construction and civils 100 102 107 - 115 122

_ Major equipment 100 101 . 106 110 125

Major Equipment Submarkets

Gas turbines 100 100 107 101 103
Steam turbines 100 102 109 119 122
Nuclear reactors 100 o8 a7 80 134
Boilers 100 105 121 140 141
* Wind turbines and fowers 100 106 113 126 133
pPCCi
Overall PCCI 100 103 108 114 124
Overall PCCI, without nuclear 100 106 111 116 124
Gas CT : _ 100 106 111 112 122
Gas CC 100 103 109 111 119
Coal 100 107 111 118 125
Nuclear 100 101 106 111 125
Wind 100 106 114 126 133

Source: {HS CERA.

February 2011 IHS CERA Special Report Capital Costs Analysis Forum—~North American Power: Third Quarter 2010 Marke



Table ES-1

\F-P Market Index and 12-month Qutlook

Market Index

2005 2008
159 189
141 188
160 168
122 134
173 320
137 156
140 217

M7 136
- 128 142
153 365
152 177
- 151 - 478
136 181
135 164
137 164
132 166
135 163
137 196
150 180

! Review—Extended Glide,

2007
201
231
185
140
331
165
339

163
150
753
191
199

233
177
186
183
174

282
197

2008
311
235
216
149
270
176

296

175
167
559
199
230

224
189
198
185
185
256
225

Q120090 Q22009

222
228
213
146
188
167
292

175
167
548
199
217

213
174
182
176
172
248
198

222
220
213
146
209
167
288

172
164
542
194
217

214
175
180
181
172
250
202

Q32009 Q42008 Q12010

. 214
220
198
147
213
167
280

168
162
537
189
212

213
174
182
176
172
248
198

207

220
198
147
234
165
278

165
160

537

185
206

213
174
182
176
172
248
194

218
220

. 198

148
246
167"
278

161
160
537
180
204

215
176
182
176
174
251
192



Q22010 Q32010 Q32011

233 224 213
220 223 225
198 198 202
148. 150 153
238 243 251
171 168 170
278 275 272

158 seni193:
159 157 156
542 537 532
173 167 159
204 202 198
215 215 217
176 176 176
182 181 181
176 174 174
174 174 176
251 251 253

192 190 187
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Crystal Prltchard

From jim. hmds@lnsh-hnecom

Sent:. .. . .  Tuesday, June21,2011 12:12 PM R
To: e .. JoAnne, Butler James Hinds; Mlchael Lyle” ...- )
Cc: o Colin Andersen; Michael Killeavy *

Subject: Re: Privileged - KW Peaker

Thanks for the quick respofise. I'1l: review the attachments when I'm back at a-Iaptop tonight.
J.

Sent from my BlackBerry device on the Rogers Wireless Network

————— Orlglnal Message-----

From: "JoAnné Butler" <jganne: butler@powerauthorltv on.ca>

Date: Tue, 21 Jun 2011 11:85:49 : .

To: James H1nds<11m hinds@irish-line. com>; Michael Ly1e<M1chae1 Lyle owerauthorlt .on. ca>
Cc: Colin ‘Andersen<Coliri.Andersen@powerauthority.on. ca>; Michael
Killeavy<Michael.Killeavy@powerauthority.on.ca>

Subject: RE: Privileged - KW Peaker

PRIVILEDGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION ON LITIGATION
Jim,
I hope that these are what you are looking for.

Also, the only comparable relevant data points.is for the 398 MW Northern York Region peaker,
On an apples to apples compariscon to the TCE proposed peaker plant the NYR NRR is
approximately $10,900 per MW-month.

Please note that TCE is standing firm on their original NRR proposal of $16,900 per MW-month
on March 1@, 2011. In subsequent offers from us, they have not moved from this spot.

Please let me know if you need ahything else.
Jo

JoAnne C, Butler

Vice President, Electricity Resources

Ontario Power Authority

120 Adelaide Street West, Suite 1660
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

----- Original Message-----

From: James Hinds [mailto:jim hinds@irish-line.com]
Sent: Martes, 21 de Junio de 2011 ©8:51 a.m.

To: JoAnne Butler

Cc: Colin Andersen; Michael Lyle

Subject: Privileged - KW Peaker



Jo,

Could you send me a copy of the slide showing the various NRRs for KW? Ideally, I would like
them to be directly comparable to the last six cases identified in the dollar value bar chart
done about a month ago, ie "TCE Proposal", "OPA Counter-Proposal”, "Government-Instructed 2nd
Counter Proposal”, “Competitive Tender - Worst Case", "Competitive Tender - Intermediate
Case” and finally "Competitive Tender - Best Case".

In addition, it would be helpful to have some real data points, like the NRR on North York,
the NRR on Halton Hills and whatever other plants you think would be relevant. i

Jim Hinds
(416) 524-6949

This e-mail message and any files transmitted with it are intended only for the named i
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. )

If you have received this message in error, or are not the named recipient(s), please notify
the sender immediately and delete this e-mail message.



Crystal Pritchard

From: Robert Godhue

Sent: Tuesday, June 21, 2011 2:50 PM
To: Michael Lyle

Cc: Nimi Visram

Subject: "TCE Memo

Attachments: SWGTA Briefing Note_100913.doc

Is this what you are looking for?

Robert Godhue

Administrative Assistant to
Michael Boll,

Caroline Jageman and

Susan H. Kennedy
Corporate/Commercial Law Group
Ontario Power Authority

416-969-6058
Robert.Godhue@powerauthority.on.ca




120 Adelaide Street West

BRIEFING NOTE

PRIVILEGED AND CONFIDENTIAL -
SOLICITOR AND CLIENT PRIVILEGE

Procurement Issues:

None.

Original procurement was completed properly and OPA obligations under initial
procurement/RFP were fully satisfied by the execution of the current SWGTA contract.
(This would not, however, prevent someone from commencing litigation for tactical
reasons.)

Ability for OPA to Unilaterally Terminate Contract:

Not available.

The OPA may terminate the contract only if there is a Supplier Event of Defauilt.
TransCanada has not committed a Supplier Event of Default. As such, no current basis

on which fo terminate contract.

Damages for a contractual termination by OPA (which would be a contractual breach)
estimated at approximately $1.4 billion.

Ability for OPA to negotiate a Termination of the Contract:

Legally possible.

TransCanada would likely seek compensation for termination of contract. Negotiated
cost to terminate unknown as this time but would be cheaper than the cost of an OPA
contractual breach (both financially and reputationally).

Options to Move Site (wifh TransCanada continuing as Supplier):

e Use current contract and amend details of Contract Facility (this would be a
major/material) Contract Facility Amendment and, would in substance, (i) be
tantamount to a new contract and (ii) be tantamount to a sole source procurement
of a new facility. ' -

Suite 1600

Toronto, Ontario MSH 1T1

T 416-967-7474
F 416-967-1947

www.powerauthority.on.ca



» Negotiate a termination of existing contract and sole source procure TransCanada
as the Supplier for the new site. This would be legally possible but would create

procurement policy issues and could have other (for example, financial)
implications. '

Prepared by : Susan Kennedy, Director, Corporate/Commercial Law Group
Date ¢ September 13, 2010

Ontario Power Authority



Cgstal Pritchard

From: | - Michael Killeavy

Sent: - Tuesday, June 21, 2011 4:06 PM

To: Michael Lyle .

Subject: TCE Matter - Aird & Berlis Memorandum ....
Attachments: Memo re_ Termination of SWGTA Contract. DOCX
Mike,

This is the only document | can find fh‘at refers to the exclusion of any “special, indirect, incidental, punitive,
' exemplary or consequential damages, including loss of profits ..., loss of use of property or claims of customers
or contractors of the Parties for any stich damages.”

| wasn't involved in briefing anyone outside the OPA, so | am unaware if the contents of this memorandum
was shared with other decision-makers in whole or in summary form.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)



AIRD & BERLIS up

" Barristérs and Solicitors

MEMORANDUM

STR!CTLY PRIVILEGED AND CONFITDENTIAL

TO: Ontano Power Authorlty (the "OPA”) ;

FROM: -EfArrd & Berlls LLP )

bATIé: February 17, 2010

RE: ‘ . Southwest GTA Clean. Energy Supply Agreement dated as of October 9, 2009 between

TransCanada Energy Ltd. (the “Supplier”) and the OPA (the “SW GTA Contract”) in-
respect of Oakville Generating Station (the “Facility”); Consequences of Termination

by OPA
File#: 103661 SWGTA ~ Client# 33770 — Ontario Power Authority.
L Introduction

The Supplier won the right to énter into the SW GTA Contract W|th the OPA followmg a competltlve
request-for-proposals (“RFP”) procurement process carried on by the OPA. As part of that process,
the winner of the RFP was required to enter into the form of SW GTA Contract without the possibility of
amending or modifying any of the terms of that contract (other than those specific to the Facrllty, such
as specifications and connection).

Since the date of execution of the SW GTA Contract, the development of the Facility by the Supplier
has faced significant local opposition. Furthermore, an explosion at a natural- gas-fired plant located in
Middletown, Connecticut on February 7 2010, although in no way related to the Facility,  has
heightened concerns in Oakville.

The OPA is currently exploring various options with respect to the. SW GTA Contract. © This
memorandum addresses issues related to potential fermination of the' SW GTA Contract by the OPA.

All capitalized terms herein have the same defined meanings as in the SW GTA Contract. |

Il. Executive Summary

The OPA can itself terminate the SW GTA Coniract or rely on others to take certain steps that may
result in its termination.

The first option is for the OPA to terminate the SW GTA Contract of its own vo[ition:‘.This would likely
constitute a Buyer (i.e. OPA) Event of Default under the SW GTA Contract or a repudiation under
general contract law. Express remedies in the case of a Buyer Event of Default are available o the
Suppller but those enumerated in the SW GTA Contract are not partlcularly helpful to the Suppller

Remedles under general contract law would provude a more useful avenue for the Suppller ‘Under this
route, the Supplier would be entitied to bring an action against the OPA for damages, including sunk
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costs and expected future profits. These amounts could be estimated at between $1 and $2 hillion,
assuming discount rates of 7% to 10%.

However, any such remedies would be subject to an exclusionary clause contained in the SW GTA
Contract. Section 14.1 provides that, notwithstanding any provision of the SW GTA Contract, neither
Party will be liable for any “spedcial, indirect, incidental, punitive, exemplary or consequential damages,
including loss of profits ..., loss of use of property or claims of customers or contractors of the Parties
for any such damages.”

If enforceable, this provision would severely limit the amounts for which OPA would be liable. However,
recent case law raises serious issues about whether the OPA could rely on a court to apply Section
14.1. In a situation where (a) the OPA may have difficulty justifying termination of the contract, and (b)
the contract was not subject to negotiation due to the nature of the procurement process, the court may
be less likely to uphold such a blanket exclusion.

The OPA could terminate the SW GTA Contract if a delay of 24 months was occasioned by a Force
Majeure, such as an act of the Ontario Government or the municipality of Oakville. Following such 24-
month pericd, the OPA would have the option of terminating the SW GTA Contract without liability.

Force Majeure is defined as an act, etc. that prevents a Party from performing its obligations and that is
heyond a Party's reasonable control. This includes an an “order, judgment, legislation, ruling or-
direction” by a Governmental Authority, not caused by the OPA’s fault or negligence, and wsth respect
to which thé OPA miust have used Commercially"Reasonable Efforts to oppose: -

Formally, acts of the Ontario Government are beyond the control of the OPA. An issue is whether a
court, in this situation, would distinguish between the OPA and the Ontario Government. If it did, the
OPA would still have to show that it made Commercially Reasonable Efforts to prevent or remedy the
Force Majeure.

Even if such an act of the Ontario Government constituted Force Majeure, the question would arise
whether the government'’s action constituted Discriminatory Action. Discriminatory Action is defined as
a law, order-in-council or regulation, or direct or indirect amendment of the contract, without the
agreement of the Supplier, by the Provincial Government or Legislature. If Discriminatory Action
applied, the Supplier would be entitled to receive damages potentially amounting to sums $imilar to
those available under the breach of contract scenario described above.

If Oakville, rather than the Ontario Government, caused the Force Majeure, this would mean that such
acts would not constitute Discriminatory. Action and the Discriminatory Action remedy set out above
would not be available to the Supplier.

Il Discussion
a. Supplier's contractual remedies for breach by OPA

This analysis is based on the assumption that OPA simply- tells the Supplier that the project is
cancelled. For the purposes of this portion of the analysis, we have assumed that no event of force
majeure is alleged and that there is nothing that might come within the definition of “Discriminatory
Action” within the meaning of section 13.1 of the SW GTA Contract.

If the OPA to terminate the SW GTA Contract of its own volition this would likely constitute a Buyer (i.e.
OPA) Event of Default under section 10.3 of the SW GTA Contract and a repudiation of the contract
under general contract faw. Express remedies in the case of a Buyer Event of Default are available to
the Supplier under section 10.4. However, such enumerated remedies provide that the Supplier may
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set off payment due to. the Buyer (of which.there are none) against amounts payab!e by the Buyer to
the Supplier. Thus; such rémedies.are not particularly helpful to.the Supplier. S

Remedies under general contract law would provide a more useful-avenue for the Supplier.~ Under this
route, the Supplier would be entltled to bnng an actlon agamst the OPA for damages mc[udlng sunk
costs and expected future prot" ts AN 2 ; L RS

Articfe 14; Llablllty and lndemnlt" catlon provudes
14. 1 Exclusion of Consequentlal Damages

Notwnthstandmg anythlng contalned hereln to the contrary, nelther Party wﬂl be Ilable under thls
Agreement or under any cause of action relating to-the subject matter of this Agreement for any
special, indirect, incidental, punitive, exemplary or consequential damages, including loss of
profits (save and except as provided in section 13.2), loss of use of any properiy or cta[ms of
customers or contractors of the Parties for any such damages

On the assumption that the damages suffered by the Supplier by OPA’s repudiation will consist of two
principal claims, viz., a claim to recover the sunk costs of the project up to the date of the repudiation
and the present value of the net profits that would have been earned over the term of the SW GTA
Contract—the questlon then is how those claims would be dealt with in the ||ght of the exclusion in
section 14.1

The OPA could argue that the language of section 14.1 is effective to deny the Supplier any claim for
breach of contract. The exclusion with respect to “loss of profits” would prevent a claim for the present
value of the Supplier's future profits and the exclusion with respect to “special damages” could prevent
a clalm for the Suppller’s sunk costs.

The phrase speCIaI damages” is not commonly used in cases of a breach of contract It is more
common to find the term “direct damages” used to describe the most easily established damages. In a
case where, for example, a seller failed to deliver goods, the buyer's direct damages would be the
difference between the contract price and the market price when the buyer went into the market to buy
replacement goods. The term “special damages” is often encountered in torts cases and is there
distinguished from general damages, e.g. damages for pain and suifering. A convenient way to
distinguish special from general is that the former will generally be supported by receipts.

Since a plain reading of section 14.1 could lead to the conclusion that, on OPA’s repudiation of the
Agreement, the Supplier gets nothing, it can be assumed that a judge might seek to find a basis for
avoiding this result. This was arguably the outcome in a recent Supreme Court of Canada case.

b. The Supreme Court’s Decision in Tercon Conftractors Ltd. v. British Columbia
(Transportation and Highways), 2010 SCC 4 (*Tercon”) [Feb 12, 2010].

The questlon in Tercon was the enforceablllty of a clause in a tender document purportmg to limit the
liability of the defendant province, in the circumstances. ‘

The facts of Tercon were that the B.C. Government, through the Minister of Transportation and
Highways, sought, through a "Request for Expressions of Interest’ (RFEl), to get expressions of
interest for the design and construction of a highway in a remote area of the province. Six teams
responded, including Tercon Contractors and one other, Brentwood. The province then changed its
mind, undertook the design function itself and then issued an RFP..Only those contractors who had
responded to the RFEl were entitled to bid under the RFP. In the result, the province awarded the
contract to Brentwood, which company, by the date when the tender was submitted, had, by entering
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into a joint venture with an unqualified company, become an unqualified bidder. Tercon Contractors
immediately sued the province for breach of an undertaking to use only qualified bidders.

In defending the action, the province relied on section 2.10 of the RFP which stated:

2.10 ... Except as expressly and specifically permitted in the Instructions to Proponents, no
Proponent shall have any claim for compensation of any kind whatsoever, as a result of
participating in this RFP, and by submitting a Proposal each Proponent shall be deemed to have
agreed that it has no claim. .

The trial judge upheld that the breach by the plaintiff was so egregfous that the limitation of liability
clause did not operate the protect the province. The: British Columbia Court of Appeal allowed the
provmce s appeal and held that the clause protected the province in the circumstances.

On further appeal to the Supreme Court, the full court agreed that the doctrine of fundamental breach
should be discarded. The court, both majority and minority, further agreed with Binnie J. who said:
(paras 122, 123):

[122] - The first issue, of course, is whether as a matter of interpretation the exclusion clause
even applies to the circumstances established in evidence. This will depend on the Court’s
assessment of the intention of the parties as expressed in the contract. !f the exclusion clause
does not app!y, ‘there is obviously no need to proceed further with this analysis. If the exclusion
clause applies, the second issue is whether the exclusion clause was unconscionable at the
time the contract was made, “as might arise from situations of unequal bargaining power
between the parties” (Hunter, at p. 462). This second issue has to do with contract formation,
not breach. : :

[123] If the exclusion clause is held to be valid and applicable, the Court may undertake a
third enquiry, namely whether the Court should nevertheless refuse to enforce the valid
exclusion clause because of the existence of an overriding public policy, proof of which lies on
the party seeking to avoid enforcement of the clause, that outweighs the very strong public
interest in the enforcement of contracts.

The disagreement between the majority and minority centered on the meaning of the phrase, “as a-
result of participating in this RFP” in section 2.10. In Cromwell J.'s view, what the province did {in
accepting a bid from a non-compliant bidder) took the process outside the scope of the clause.
Cromwell J. said: (para. 74)

[74] | turn to the text of the clause which the Province inserted in its RFP. 1t addresses
claims that result from “participating in this RFP". As noted, the limitation on who could
participate in this RFP was one of its premises. These words must, therefore, be read in light of
the limit on who was eligible to participate in this RFP. As noted earlier, both the ministerial
approval and the text of the RFP itself were unequivocal: only the six proponents qualified
through the earlier RFE! process were eligible and proposals received from any other party
would not be considered. Thus, central to “participating in this RFP" was participating in a
contest among those eligible to participate. A process involving other bidders, as the trial judge
found the process followed by the Province to be, is not the process called for by “this RFP” and
being part of that other process is not in any meaningful sense “participating in this RFP”.

Cromwell J. emphasized throughout his reasons that the province héd behaved badly. He adopted the
view of the trial judge that the breach had been egregious (para. 6) and that the condlct (para. 78) “...
of the Province in this case strikes at the heart of the integrity and business efficacy of the tendering
process”,
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The minority adopted the point of view of the British: Columbia Court of Appeal.and held that the
limitation of liability clause applied in the cwcumstances Nevertheless wrth respect to the thlrd :nquu’y
that Bmme J outhned he sasd (para 82) LIEE L g . : :

Rather, the principle is that a court has no discretion to refuse to enforce a valid and

' appllcable contractual exclusion : clause ‘unless: " the: plaintiff-- (here - the+-appellant--Tercon

Contractors) can pornt to:some- paramount consideration-of public policy. sufficient to override

. the public interest in: freedom of: ¢ontact and defeat what would othennnse be the contractual
.nghts ofthe parties... T . _

c. Apphcatlon of Decrsuon in- Tercon to SW GTA Contract

Tercon can be read as standing for the proposnlon that a court, faced wrth a Ilmrtatlon of Ilabllrty clause
that purports to limit the liability of a potential defendant too much will find a way to limit its scope. The
Supplier under the SW GTA Contract can make a very strong claim to be paid.its costs that are now to
be thrown away. If the clause were interpreted to deny the Supplier the recovery of those costs, a court
might be moved to hold that it s$hould not be carried so far. Various arguments can be made to support
the Supplier's claim to its costs thrown away: a claim for such costs would be a claim for its “direct
costs”, i.e., the head of damages that would be normal in a case of breach of contract, not, as has been
mentioned, a claim for special damages in tort. In other words, the language of section 14.1 of the SW
GTA Contract may not limit the Supplier's claim for its costs, i.e., its direct costs, thrown away.

The second concern over the decision in Tercon arises from the admission by both the majority and the
minority that egregious conduct or public policy might limit the scope of a limitation of liability clause.
Until this case, there were very few examples of decisions cutting back or limiting a clause like section
14.1 on the ground that the defendant’s conduct was very bad. It had been assumed in Canada- that a
party guilty of fraud might be unable to rely on an exemption clause. This position had been taken in a
Delaware case, ABRY Partners v. F&W Acquisition, LLC; 891 A.2d 1032 (Del. Ch. 2008), and it would
not be surprising if a Canadian court had followed it.

While there is no suggestion that either OPA or the government would engage in fraud or any bad
conduct with respect to the termination of the SW GTA Contract, it is not obvious that bad conduct by a
defendant necessarily means that a limitation of liability clause is ineffective.

The “public policy” exception to the general enforceability of a limitation of liability clause, is even more
worrying as the court does not explain just what public policy is or might be engaged in Tercon.

Without engaging in an exhaustive analysis of the cases on construction tendering, it can be said that it
is not obvious that what the province did in Tércon was contrary to public policy—or at least so contrary
to public policy that the protection the province reasonably thought that it had should be stripped away.

In the case facing OPA or the Ontario government, the question would be whether a deliberate breach
of a contract would be regarded by the courts are so egregious as to justify stripping away the
protection of section 14.1.

A factor present in both Tercon and this case is that the parties are experienced entities, able, one
would have thought, to be held to the terms of the contracts they make, whether or not they were
offered the agreements on a take-it-or-leave-it basis.
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d. Conclusions re: Potential Liability

With two important qualifications, the plain words of section 14.1 support an argument that, on a breach
by OPA, the Supplier has no claim to compensation; all its claims being excluded by the plain language
of the section.

The first qualification is that the Supplier will be seen by the court to have a very good claim to some
compensation, if only to reimbursement for the. costs it will have been forced to throw away. A court
which considers that one party has been hard done by will ofteri be moved to provide it with some relief
and section 14.1 might not be effective in this situation.

The second qualification is the scope given to public policy in Tercon. A court moved, like the trial
judge and the majority in the Supreme Court, by the enormity of what a defendant has done may simply
say that it would violate public policy to enforce such a clause.

e. Discriminatory Action
A Discriminatory Action is defined in Section 13. i(a) of the SW GTA Contract to oceur if:

(i) the Leglslatlve Assembiy of Ontario causes to come into force any ‘statute that was
introduced as a government bill in the Legislative Assembly of Ontario or causes to come into
force, or makes any order—m council or regulatlon first having lega! effect on or after the date of
the submission of the Proposal in résponse to the RFP: or -

(ii) the Legislative Assembly of Ontario directly or indirec_tly amends txhis Agreement without the
- .agreement of the Supplier. . o

A Discriminatory Action will not occur if Laws and Regulations of general application are enacted.
However, please note the memorandum dated July 7, 2009, provided to the OPA, a copy of which is -
attached, that shows that in certain circumstances a law of general application can be interpreted as
being a law of specific application.

The strict wording of the SW GTA Contract requires for Discriminatory Action that the Legislative
Assembly of Ontario enacts a statute or the government of Ontario enacts an order-in-counci! or
regulation. As such, a Ministerial Direction to simply repudiate the SW GTA Contract would not likely
qualify under that definition. Also according to the strict wording of the provisions, a repudiation of the
SW GTA Contract would not be an amendment of it, as none of the provisions would be altered.

However, there remains some risk that a court may find that the Ontario government indirectly
“amended” the SW GTA contract by way of Ministerial Direction by causing the OPA to repudiate it, in
particular in light of the exception in the exclusion clause of Section 14.1

While it may be that the sfrict wording of the agreement may govern, courts are inclined to provide
remedies to parties who have suffered damages. In the event that the courts were to find that a
Dlscnmmatory Action occurred, then Section 13.2 of the SW GTA Contract would apply. This section
states:

~13.2 If a Discriminatory Action occurs, the Supplier shall have the right to obtain, without
duplication, compensation (the “Discriminatory Action Compensation”) from the Buyer for:

(a) the amount of the increase in the costs that the Supplier would reasonably be expected to
incur in respect of Contracted Facility Operation as a result of the occurrence of such
Discriminatory Action, commencing on the first day of the first Calendar month following the
date of the Discriminatory Action and ending at the expiry of the Term, but excluding the portion
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.of any costs.charged by a Person who does not deal at Arm’s Length with the Supplier that is in
- . excess of the costs that would have been charged had suoh Person been at Arm’s Length with
A the Supp[ler and Ao E e e R - e e .

(b) the amount by WhICh (|) the net present value of the net revenues from the Electncrty and
Related Products in respect of Contracted Facrllty Operatlon that are forecast to be earned by
the Supplier during the period of time commencing on the first day of the first calendar. month
following the date of the discriminatory Action and ending at the expiry of the Term, exceeds (ii)
the net present value of the net reveriues from the Electricity and Related Products in respect of
Contracted Facility Operation that are forecast to be earned by the Supplier during the period of
time commencing on the first day: of. the first calendar: month following.the date- of the
Discriminatory Action and ending on the expiry of the Term, taking into account the occurrence
* of the Discriminatory Action and any actions that the Supplier shéuld reasonably be expected to
take to mitigate the effect of the Discriminatory Action, such as by mitigating operating expenses
and normal capital expend:tures of the business of the generation and delrvery of the Electricity
~ and Related Products in respect of Contracted Facrllty Operatlon

In essence, if it is found that there is a D|scr|m|natory Action then the SW GTA Contract provides that
the Supplrer can recover its lost profits and any increase in costs that it will suffer-as a result of the
Dlscrlmlnatory Action. Thrs would be very snmllar to the damages avarlable in‘contract for a repudlatlon

f. Force Majeure Effects and Deflmtlons OPA may terminate due to Force Majeure
after 24 Months if OPA uses Commercially Reasonahle Efforts to oppose the
Ministerial Directive.

Sectlon 11.1 of the SW GTA Contract sets out the effects of invoking Force Majeure:

11.1(h) If by reason of Force Majeure .the-COD is delayed by more than twenty-four (24)
months after the original Milestone Date for attaining. Commercial Operation of the Facility (prior
to any extension pursuant to Section 11.1(f)}, then notwithstanding anything in this Agreement
to the contrary, either Party may terminate this Agreement upon notice to the other Party without
any costs or payments of any kind to either Party, and all security shall be returned forthwith.

Force Majeure is defined in Section 11.3 as:

“any act, event cause or condition that prevents a Party from performtng its obligations (other
than payment obligations) hereunder, and that is beyond the affected Party's reasonab[e
control”. :

Sections 11.3(g) and 11.3(h) further stipulate that Force Majeure includes:

(g) an order, judgment, legislation, ruling or direction by Governmental Authorities restraining a
Party, provided that the affected Party has not applied for or assisted in the application for and
has used Commercrally Reasonable Efforts to oppose said order, judgment, legislation, ruling or
direction.

11.3(h) any inability to obtain, or to secure the renewal or amendment of, any permit, certificate,
impact assessment, licence or approval of any Governmental Authority or Transmitter required
to perform or comply with any -obligation under this Agreement, unless the revocation or
modification of any such necessary permit, certificate, impact assessment, licence or approval
was caused by the violation of the terms thereof or consented to by the Party invoking Force
Majeure; .

Commercially Reasonable Efforts are defined as meaning:
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“efforts which are designed to enable a Party, directly or indirectly, to satisfy a condition to, or
otherwise assist in the consummation of, the transactions contemplated by this Agreement and
which do not require the performing Party to expend any funds or assume liabilities, other than
expenditures and liabilities which are reasonable in nature and amount in the context of the
transactions contemplated by this Agreement.”

d. Exclusions to Force Majeure
The OPA may not invoke Force Majeure under the SW GTA Contract in the following circumstances:
1) if the OPA has caused the Force Majeure by its own fault or negligence (s. 11.2(a)); and

2) if and to the extent the OPA has not used Commermaily Reasonable Efforts to remedy or remove
the Force Majeure.

h. OPA may only rely on Force Majeure to terminate SW GTA Contract if it actively
opposes cancellation of contract by Ministerial Directive.

Given the exclusions to the Force Majeure definition, it would be necessary for the OPA to actively
oppose any Ministerial Directive if the OPA were seeking to cancel the SW GTA Contract as a result of
Force Majeure. The OPA must not have applied for or assisted in the application for the Ministerial
Directive. . The OPA further is required by the SW GTA Contract to actively oppose the Ministerial
Directive, usmg Commerclally Reasonable Efforts.  While Commercially Reasonable: Efforts require
some effort they do not require that the OPA expend funds or assume liabilities in order to oppose the
Ministerial Directive.

The SW GTA Contract is silent as to whether the oppdsition' to any Ministerial Directive would need to
be public, however, although it would be necessary to provide to the Supplier a copy of any active
opposition to avoid litigation on the Force Majeure point.

i. OPA may rely on Force Majeure to terminate SW GTA Contract if a Third Party
‘ denies it relevant permits without actively opposing such denial of permits (but it
cannot consent thereto).

It is an open question whether the OPA would be considered equivalent to the Ministry if a Provincial
permit were denied. The Supplier may raise arguments that the OPA and the Ontario Ministry are so
closely related that they should be treated as a single entity for the purposes of relying on Force
Majeure {o cancel the contract. There may be other administrative law issues that are raised if an
Ontario Ministry were to deny a permit, rather than the arms-length actions of a third party. Our advice
is to assume that it is necessary that a third party block the issuance of a permit to ensure that
section11.3(h) is available to the OPA.

If a third party were to deny issuance of a permit necessary for the Facility to reach COD, there are no
requirements that the OPA actively oppose such denial. The oniy requirement under the SW GTA
Contract is that the OPA not consent to such denial of the permit.

. Quantum of Potential Damages

In the case that s. 14.1 is not effective, and a Force Majeure claim is not available, the OPA would be
liable to the Supplier for all of its damages, including its sunk costs to date and loss of future profits.

An estimate of the magnitude of the damages can be made by calculating the net present value of the
Net Revenue Requirement of the SW GTA Contract, which is equal to $17,277/MW/Month, times 900
MW (equal roughly to $15.5 million per month). Assuming a reasonable discount rate (7%-10%), the
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net present value of this amount is roughly equal to $1-$2 billion, and accounts for the potential lost
revenue for Electricity and Related Products. This amount should also approximate the capital costs of
the project with an internal rate of return.

The Supplier will be required to mitigate their damages, but it is difficult to see how in thé current
climate for gas-fired generation that they would be able to obtain a similar investment.

The precise figures for lost profit and damages are difficult to calculate precisely, but the numbers
above should give an indication of the magnitude of the potential claim. in particular, the figure cited
above does not take into consideration actual sunk costs, any extra revenues over the revenue floor
provided by the Net Revenue Requirements, or any value for the lost capital asset that would remain at
the end of the Term of the SW GTA Contract, all of which would increase the potential liability. It
likewise does not estimate the Supplier's rate of return on its lost revenue stream, which could lower
the potential liability, or any form of mitigation of damages in the form of alternate investments. If a
more detailed estimate of damages is required, it will be necessary to retain an expert in damages
guantification and valuation. .

6374668.4



Crystal Pritchard

From: : Michael Lyie

Sent: Wednesday, July 13, 2011 8:20 PM
To: Michael Killeavy |
Subject: TCE

Attachments: TCEsettlement.docx

See attached,

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario-Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 418-969-6035

Fax: 416.969.6383

Email: michael. lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. if you have received this message in emor, or are not the named recipient(s), please notify the sender immediately

and deleie this e-mail message



Terms

This Summary sets out the terms on which the Parties have agreed to work together to resolve issues
arising from the Minister of Energy’s announcement that the Oakville Generating Station {"0GS”) would
not proceed and the subsequent negotiations between OPAZs and TCE to reach a mutual agreement on
the termination the-Province’stermination of the South West GTA Clean Energy Supply Contract (“CES
Contract”}) for the Oakville Generating Station (“OGS").

Arbitration

In the event that all of the definitive agreements contemplated between Ontaric Power Generation
(“OPG”) and TCE in Schedules A, B s=and C are not fully executed and delivered on or before September

1, 2011, then matters-the matter of the reasonable damages which TCE is to be awarded as a result of
the cancellation of the OGS project shall be determined by binding arbitration.




Crystal Pritchard

From: Michael Lyle

Sent: Wednesday, July 13, 2011 9:39 PM
To: Michael Killeavy

Subject: Re: TCE

Agreed

From: Michael Killeavy

Sent: Wednesday, July 13, 2011 09:38 PM
To: Michael Lyle

Subject: Re: TCE

This looks good to me. | want to brief Osler before sending this. | think they need the context. Are you alright with this
approach?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy@powerauthority.on.ca

From: Michael Lyle

Sent: Wednesday, July 13, 2011 08:20 PM
To: Michael Killeavy

Subject: TCE

See attached.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael lyle@powerauthority.on.ca

¥

This e-mail message and any fites transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exem pt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or

1



any files transmitted with it is strictly prohibited. If you have received this message in emor, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message



- Crystal Pritchard

From: : Nimi Visram - = .. .
Sent; . Thursday, July 14, 2011 2:39 PM
To: ' Michael Lyle .

Cc: Nimi Visram

Subject: FW: TCE Potential Litigation

Mike, this dropped of my radar last week when finalizing the board material.

We have the information extracted from emails. Attached is the hyperlink. Please let me kno-w if you ﬁeed a furfhér
search done,

F:\QPA FILE SHARING\Legal, Regulatory & Aboriginal Affairs\Legal\New Folder

Nimi

Nimi Visram | Executive Assistant and Board Coordinator{ Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
g Please consider your environmental responsibility before printing this email.

From: Paul Schofield
Sent: June 29, 2011 12:37 PM
To: Nimi Visram
Subject: RE: TCE Potential Litigation

I started to extract individual mails for you from the pst files. [n the same location there will be a folder for each user as |
extract them....

From: Nimi Visram

Sent: Wednesday, June 29, 2011 10:22 AM
To: Paul Schofield :
Subject: RE: TCE Potential Litigation

Thank you Paul. Not sure what I'm doing wrong, but each folder | open is blank. Can | call you about how to do this.

thnx

Nimi Visram | Executive Assistant and Board Coordinator] Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
&2 Please consider your environmental responsibility before printing this email.

From: Paul Schofield

Sent: June 29, 2011 10:05 AM

To: Nimi Visram

Subject: RE: TCE Potential Litigation

Ok, they are there for you.

They are .pst files, basically a filtered backup of the users mailbox. You can open them in.outlook, click on ﬁ!e,‘then
select open, then choose Outlook Data File then select the .PST file you want to open and click ok. It will then appear as -
Personal Folders in the Mail Folders window in Outlook. The users folder structure has been preserved, so when you



expand the Personal Folders you will have to click on some of the subfolders to access all the messages. Sent items and
Deleted iterns are also there and a good place to lock.

I still have the original extracts 1 did if we need to search on any other keywords.

Paul

From: Nimi Visram

Sent: Wednesday, June 29, 2011 9:58 AM
To: Paul Schofield

Subject: RE; TCE Potential Litigation .

If you put them on the F drive — link attached, V'll pull them from there. Are they specific instructions on how to read
these files?

F:\OPA FILE SHARING\Legal, Regulatory & Aboriginal Affairs\Legal\New Folder

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authbrity
Yy Please consider your environmental responsibility before printing this emait.

From: Paul Schofield

Sent: June 29, 2011 9:50 AM

To: Nimi Visram; Tim Aliev

Subject: RE: TCE Potential Litigation

Hi Nimi,

| have some PST files with data that matches the filters for you. Is there anywhere specific you would like me to put
them? :

Paul

From: Nimi Visram

Sent: Wednesday, June 29, 2011 9:35 AM
To: Paui Schofield; Tim Aliev

Subject: RE: TCE Potential Litigation

Following up - do you have any update on this?

Nimi Visram | Executive Assistant and Board Coardinator} Legal, Aboriginal and Regulator{f Affairs | Ontario Power Authority
&4 Please consider your environmental responsibility before printing this email.

From: Paul Schofield

Sent: June 17, 2011 8:30 AM

To: Nimi Visram; Tim Aliev

Subject: RE: TCE Potential Litigation
Hi Nimi,

| should have the new results ready for you by the end of day on Monday.

Paul



From: Nimi Visram

Sent: Friday, June 17, 2011 7:52 AM
To: Tim Aliev

Ce: Paul Schofield

Subject: Re: TCE Potential Litigation

Goad morning Tim,

No | have not seen the info from the email reques{ sent to Paul on Monday - Paul - unless you've sent the search results
directly to Mike Lyle.

~ Thnx
 Nimi
Reply sent from Blackberry

From: Tim Aliev

Sent: Thursday, June 16, 2011 1155 PM
To: Nimi Visram

Cc: Paul Schofield

Subject: RE: TCE Potential Litigation

Hi Nimi,

Have we provided all the information that you were looking for? just following up to see if this work item can be closed.
Thank you,

Tim

From: Nimi Visram

Sent: June 7, 2011 3:20 PM

To: Michael Lyle; Paul Schofield

Cc: Tim Aliev; Aaron Cheng; Nimi Visram
Subject: RE: TCE Potential Litigation

Thank you Paul,

Mike: please advise if you would fike to review all the emails or if you'd [ike Paul to sort the emails by specific ﬂters -
please advise what filters you would like the emails to be sorted by.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
&4 please consider the environment before printing this email

From: Paul Schofield
~Sent: June 7, 2011 3:14 PM
To: Nimi Visram; Tim Aliev
Cc: Aaron Cheng; Michael Lyle
Subject: RE: TCE Potential Litigation

Hi Nimi,

| have an extract of each users mailbox covering 22/09/2010 — 8/10/2010, | haven't applied any filters at this point, so
all mail from that period is captured.



Regards,
Paul

From: Nimi Visram

Sent: Monday, May 30, 2011 12:39 PM

To: Nimi Visram; Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Mlchael Lyle
Subject: RE: TCE Potential Litigation

Please also include Susan Kennedy

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontario Power Authority
& please consider the environment before printing this email

From: Nimi Visram

Sent: May 30, 2011 12:13 PM

To: Tim Aliev

Cc: Paul Schofield; Aaron Cheng; Michael Lyle; Nimi Visram
Subject: RE: TCE Potential Litigation

Hello Tim,

OPA Staff emails for review of any material (in subject line or as subject of email} that relate to TCE that should be
reviewed for two weeks prior to October 7, 2010. Ermails should include both email sent or received at OPA.

Deborah Langelaan
Michael Killeavy
JoAnne Butler
Amir Shalaby

Also include :
Craig.Maclennan@ontario.ca

| will get back to you with another list to search that includes TransCanada.

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs { Ontario Power Authority
& piease consider the environment before printing this email

[

From: Tim Aliev

Sent: May 30, 2011 9:05 AM

To: Nimi Visram

Cc: Paul Schofield; Aaron Cheng
Subject: FW: TCE Potential Litigation

Hi Nimi,
Just following up about the search. Did you have a chance to get additional detail? Greg is on vacation this week - Pau!
Schofield is Greg’s backup and he will be able to assist you.
Thanks,

Tim



From: Aaron Cheng

Sent: May 26, 2011 10:14 AM

To: Nimi Visram

Cc: Michael Lyle; Kim Marshall; Tim Aliev
Subject: RE: TCE Potential thlgatlon

Noted - thanks. Tim Aliev will forward you the info shortly.

Aaron Cheng

Director, Information Technology
Ontario Power Authority
416-969-6345

From: Nimi Visram

Sent: May-26-11 10:03 AM

To: Aaron Cheng

Cc: Michael Lyle; Kim Marshall; Nimi Visram
Subject: FW: TCE Potential Litigation

Good morning Aaraon,

Further to Mike Lyle’s email below on May 10™, 2011, Mike has asked if IT can please identify all emails that including
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7,
2010.inclusive. Please make this your top priority as Mike needs this as soon as possible.

Thnx
Nimi

Nimi Visram | Executive Assistant and Board Coordinator| Legal, Aboriginal and Regulatory Affairs | Ontaric Power Authority
% please consider the environment before printing this email

" From: Michael Lyle
Sent: May 10, 2011 1:24 PM
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng
Subject: TCE Potential Litigation

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you
might have.

Michael Lyle

General Counsel and Vice President
Legal, Aboeriginal & Regulatory Affairs
Ontario Power Authority

420 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files fransmitted with it are intended only for the named recipient(s) above and may contain information that Is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in ervor, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

5



Crystal Pritchard

From:

Sent:

To:

Cc: -
Subject:
Attachments:

Importance:

David,

Michael Kifleavy

Friday, July 15, 2011 1:08 PM

‘David. Livingston@infrastructureontario.ca’ -
Colin Andersen; JoAnne Butler; Michael Lyle
TCE Matter - Background Briefing ...
Briefing_for_Govt_20110715.pptx

High

Attached please find our briefing materials for next Tuesday afternoon’s briefing.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide Street West, Suite 1600

Toronto, Ontario
MS5H 1T1
416-969-6288
416-520-9788 (CELL)
416-967-1947 (FAX)
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Southwest Greater Toronto Area (SW GTA) Supply

* Need for generation identified in OPA’s propoSed
Integrated Power System Plan (IPSP) submitted to OEB
in August 2007

* GTA has experienced robust growth and generation in
the area continues to be significantly less than the GTA
load .

» Has resulted in heavy reliance on the: Trans mission .
System and the ability of existing mfrastructure to sef ,:%;i'ﬂi'ce
this area b

- Expected to fall short by 2015 or'Isoone_r-

BN 'ONTARIO

Privileged and Confidential - Prepared in Contemplation of Litigation . POWERAUTHORITY {_/



G b
A e ] .
0 R i '
4) )s "II! ,

Southwest Greater Toronto Area (SW GTA

* |n addition to aggressive conservation efforts the OPA .
has identified the need for new electricity generatlon in
this area | |

* New electricity generation will:

— Support coal-fired generation replacement by 2014
— Provide system supply adequacy

— Address reliability issues such as local supply and voltage
support

— Defer Transmission needs in the Western-GTA =

: our‘;‘fﬁf‘mo
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OPA Procurement Process - Ministry Directive

» Ministry of Energy issued Directive to OPA in August
2008 to:
— Competitively procure
— Combined-cycle, natural gas-fired electricity generation
facility
— Rated capacity up to ~850 MW
— In-service date not later than December 31, 2013

— Connected to the 230 kV Transmission System corridor
between the Oakville Transformer Station in Oakville to the
Manby Transformer Station in Etobicoke

— Not to be located at the former Lakewew Generatlng
Station site in. Mississauga

ONTARIO f
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OPA Procurement Process — RFQ & RFp

1. Request for Qualifications
— Released October 2008 |
— 9 Qualification Submissions were received
— Short-list of 4 Qualified Applicants representing 7
proposed projects resulted
2. Request for Proposals
— Released February 2009 |
- 4 Proposals from 4 Proponents were reoetved

— Proposals evaluated on Completeness; Mandatory -
Requirements; Rated Criteria and Economic Bid

— Project with lowest Adjusted Evaluated Cost selected |

: . o ONTARIO
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Procurement Process - Contract |

- SW GTA Contract based on Clean Energy Supply (CES)
Contract
— 20 year term
— Contract-for-Differences based on Deemed Dispatch logic:
* Generator guaranteed Net Revenue Requirement (NRR)
» Market Revenues < NRR = Payment from OPA -
. Market Revenues > NRR = Payment from Generator

» TransCanada Energy Ltd. ("TCE”") was the succeful
proponent in the RFP and was awarded SW GTA CES

Contract on October 2009

: | N ONTARIO
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Opposition to Gas-Fired Generation
- Procurement process fraught with Iocal opposmon

» Town of Oakville passed several by-laws

— Interim control of power generation facilities on éertam lands in
the Town of Oakville (2009- 065) |

— Town of Oakuville Official Plan Livable Oakuville (2009 112)
— Health Protection and Air Quality By-law (2010-035)

— Amendment to the Official-Plan of the Oakville Plannmg Area
(Power Generation Facilities) (2010-151)

— Amend the Comprehensive Zoning By-law 1984-63 to make
modifications for power generation facilities (2010-152)

— Amend the North Oakville Zoning By-law 2009-189 to make
modifications for power generation facilities (2010-153) B

Privileged and Confidential — Prepared in Contemplation of Litigation ' PWERAIJTHORITY




OppositiOn to Gas-Fired Generation

« Town of Oakville rejected TCE's:
— Site plan application
— Application for minor variances

» Mississauga Mayor Hazel McCallion publically opposed
project |

« Liberal MPP Kevin Flynn publically opposed project

* CA4CA (Citizens For Clean Air) is a non-profit Oakuville
organization opposed to locating power plants close to

homes and schools. Frank Clegg is the Chairman and
Director and former President of Microsoft Canada

g | | ONTA!RIO
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Government Cancellation

t - "

« October 7, 2010 Energy Minister Brad Duguid, al'dng;';
with Oakville Liberal MPP Kevin Flynn, announced the
Oakville power plant was not moving forward

« OPA provided TCE with letter, dated 7 October 2010,
that stated “The OPA will not proceed with the Contract.
As a result of this, the OPA acknowledges that you are
entitled to your reasonable damages from the OPA,
including the anticipated financial value of the Contract.”

» OPA Contract contains an Exclusion of Consequential -
Damages clause (including loss of profits)

Privileged and Confidential - Prepared in Contemplation of Litigation ‘ POWE&AU‘I’HQIIITY



Termination Negotiations
|

» Subsequent to the announcement of the cancellation of
the Oakville GS project the OPA and TCE entered into
negotiation to terminate the contract on mutually
acceptable terms.

* These discussions began in October 2011 and continued
until April 2011.

- All these discussions we on a confidential and without
prejudice basis.

10 | | ONTARIO
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TCE Initial Concerns

AN
N . .

- TCE identified 3 immediate concerns:
1. Canadian Securities Administrators (CSA) disclosure

“requires TCE to report a write down on the project if out—
- of-pocket costs not resolved by year-end (~$37:MM)-::

2. Handling of Mitsubishi (MPS Canada Inc. ) gas turbme
order ($210 MM) o

3. Financial value of OGS

« TCE met with Premier’s Office and advised that Ontario
has other generation needs; TCE is a good: counterparty;
and asked TCE to be patient and not sue immediately ..

"o ONTARIO #
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Confidentiality Agreement

All OPA and TCE discussions related to the termination
of the contract have occurred on a “without wrejudice”
basis.

Oct. 8t OPA and TCE entered into Confidentiality
Agreement to ensure certain communications-remain
confidential, without prejudice and subject to settlement
privilege. |

« This agreement has a term of five years.

12
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MOU
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« TCE’s Treasury Department needed documentation‘from-
the OPA stating there was a replacement project to
which the OGS'’s out-of-pocket costs-could:be:applied to
- .avoid having to write them off at year-end
« 'MOU. executed December 21, 2010:
—Potential Project site identified for Cambridge
— Potential Project will utilize the gas turbines sourced-for
OGS
— OPA & TCE agree to work together In good faith-to. -+ =
-~ negotiate a Definitive Agreement for the Potential Project:
- — Potential Project to be gas-fired peaking.generation:plamt......
- — Expired June 30, 2011

Privileged and (.‘.pnfidential - Prepared in Contemplation of Litigation ‘ POWERMHORITY



Replacement Project

It was determined that the replacement project-would be a
gas-fired peaking generation (i.e. simple cycle) plant WIth a
contract capacity of 400 - 450 MW

TCE owns a site in Cambridge (Eagle St.) but close to
schools and residential areas

TCE identified the Boxwood Industrial Park i in Cambridge as
its preferred site

TCE has had prellmmary discussions with the Clty of
Cambridge and they seem to be a willing host

C4CA has commenced a letter writing campaignfaainst the
replacement project

The 2 Mitsubishi M501GAC gas turbines purchased for

OGS will be repurposed for the replacement probe&tTARIO

Privileged and Confidential - Prepared in Contemplation of Litigation . POWER AUTHORITY



Replacement Project Negotiations
+ Negotiations focused on the following issues: S

— Capital costs of Replacement Project |

— Financial value of OGS

— Disposition of Mitsubishi gas turbines

— Proper allocation of project risk, i.e., who bears the
approvals and permitting risk for the Replacement Project.

« The negotiations were premised on the financial value of
OGS being “built” into the return that TCE wouId get from
the Replacement Project.

15 | ONTARIO/

_ Privileged and Confidential ~ Prepared in Contemplation of Litigation FOWERAUTHORI TY \ o



OPA Analysis

OPA undertook a detailed analysis of the Replacement
Project. |

Third party technical and financial consultants were hired
to support this effort.

The OPA believes that TCE'’s projected capital
expenditure for the Replacement Project is far too high.

TCE estimated that the CAPEX was on the order of $540

- million. Our estimate is $375 million.

16
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Fundamental Disagreement - Value of 0GS

oo, A L ET St TN

TCE has clalmed that the flnanCIaI value of the OGS
contract is $500 million.

TCE presented a prOJect pro forma for the OGS bld into
the SWGTA RFP. , -

The model shows a NPV of after-tax cash flows of $503
million. i

It also shows a discount rate of 5.25% for discounting

- the cash flows — TCE’s purported unlevered costiof -+«

17

equity.
ONTA ”RI. ~
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Residual Value of the OGS

- 18

The $503 million NPV is calculated over the thirty year
life of the project, whereas the contract has a 20-year

term. |

Cash flows over the term of the contract amount to $262
million. Almost half of the claimed value of OGS comes
from a very speculative residual value.

TCE maintains that the residual value of the OGS after
the expiry of the term was high because it would get a
replacement contract. We disagree with this assertion.

ONTARIO”?
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TCE Current Position on OGS Financial Value =

19

In February 2011 TCE revised its initial posmon on the
residual value of the OGS.

It stated that the residual cash flows ought to be
discounted at 8%, which would yield a OGS NPV of
$385 million and not the earlier claimed $503 million.

Ourindependent expert believed that the NPV of QGS

could be on the order of $100 million. Given the

problems in developing OGS the value is Ilkely much
lower. s e

' ONTARIO
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Ministry of Energy Directive

20

OPA has worked closely with Ministry of Energy on the
drafting of a Directive to authorize negotiations with TCE

for the replacement project

OPA requires a Directive to enter into the Definitive
Agreement

Ministry wants the Directive to be silent on including the
financial value of the OGS Contract into the revenue
requirement for the replacement project

Directive remains outstanding

ONTARIO
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Settlement Proposals

21

March 10" OPA received TCE’s Potential PrOJect Pncmg
and Terms Proposal

— Commercial parameters for the proposed peaking plant
along with proposed revisions to the peaking contract

TCE proposing to pass through majorlty of risk to Ontano
ratepayer

OPA retained Financial Consultant to assist with due
diligence of TCE’s Proposal

March 28t OPA made a counter-proposal to TCE'
April 6™ TCE rejected OPA’s counter-proposal

ON _ARIQ
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Settlement Proposals

« April 215t OPA made Government-instructed Second
Counter-Proposal

. April 29t TCE rejected OPA’s Government-instructed
Second Counter-Proposal | |

. » ONTARIO
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$16 500/MW-month

$12,500MW-month

$14,522/MW-month

O : S HD Tl
NRR covers capital costs, financing working capit

relums, fixed monthly payment aver life of

procead because of permitling
Issues.

Unknawn contract. Energy paid on @ deemed dispalch basis, this plant will operate less than 10% of the tims,
Unknolwn » Assumed 7.5% Cast of Equity, | TCE claimed "unleverapad” Unknown TCE car finaicalloverage how thay wantto Increase NEV of project. We have assumad In second
all equity project. discount rate of 5,.26% 1proposal what we believe that they would use,
A 20 Years + 20 Years + We believe that TCE oblalns alt thair valua In the ficst 20 years, 10 Year Qption is a nice to have”
* Qptlon for 10-Year 25 Years 25 Years Option for 10-Year sweelener. Pracadent for 25-year contract, — Portlands Energy Centre has option for additional five
Extension Extension years on the 20-year term.
LTEP indicales need for peaking generation in KWCG; need at least 450 MW of summer peaking
450 MW 500 MW 481 MW . 4SO MW capacity, Average of 500 MW provides additional system flexibility and reducas NRR on per MW basls
Lump Sum Payment of Amortize over 25 years —no | Amonlize over 25 years = no Ur;known
37mm relums retums.
Fayment In addition to the Payment i"NT::“m @ {he Payment in addition to the NRR Unknown basis, |.e. no oppoﬂumly fo chargs an  addhtional risk pramlum ontop of. acliv costs. TCE astimata [s
’ ' ' $1DOMM + 20%. . . .
S - i,
Qur CAPEX based on independent review by our Technical Expert and published informaticn on oiher
$540mm $400mm 475 mm U"'::mr?ia'f\:ésf':’"r; 8! similar generation faciliios, We hava Increased it by $75MM; howsver, cannot really, substantiate
SN _ * difference that It is $540.mm w’?:rs;rharefore we ars strll prosting atarget wst on CAPEX whar ‘
" TCE has given us limited insights Into their oparating expensas. Woa have,used advica from our
Lilt!e Visibility Reasenabla Reasonable Unknown technical constltant on reasonable OPEX eslimaiea..\“ R [
TCE Is willing to accapt
pemitting risk provided that it
No governmant assistance with has & right to () tarminate the
permitting and approvals
: Wea would appreach combined with a good faith Replacament Conlract ard (b)
Assistance/Protection from Government to provide obligation to negotiate OGS recaive & lump sum payment {In the Govemment-Instructed counter-praposal the parmitting risk is enfirely transferred to TCE;
itigating Panning Act Lo p g " ] for{i)sunk costs and (i)  [however, the prnmlse offndmg compsnsat n of OGS lost
. approvals fisk - - . Planning Act approvats compénsalion and sunk costs If| . financlal valua of the OGS || found,
- @ppl . * examption. the K-W Peaking Plant doesn't R

contract, This would apply to
any and all permits, not just
those issued under the

Planning Act.

23
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Status of Negotiations |

24

On April 26t TCE served the government with 60 day

advance notice of its intent to sue the Crown pursuant to
Section 7(1) of the Proceedings Against the Crown Act

60 day waiting period expired June 25t and TCE in a
position to serve a Statement of Claim against the Crown

Radio silence between TCE and OPA since end mid-
May | |
TCE and OPA dispute centres around the proper

- compensation to be paid to TCE in exchange for the

mutual termination of the OGS Contract

ONTARIO
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Arbitration

* Both TCE and OPA have an interest in resolving the
dispute by way of arbitration rather than litigation as this
could permit a resolution on a confidential basis.

. OPA request for mediation was rejected by TCE TCE
has since proposed arbitration.

« TCE has set out 3 conditions to arbltratlon

_ Must include the Crown
— Must recognize the terms of the OPA October 7 letter
 — Must not be an impediment to TCE participating in future’ OPA
procurements

Privileged and Confidential - Prepared in Contemplation of Litigation POWERM.!T HOHITY



Litigation

» OPA retained litigation counsel (Osler, Hoskin &
Harcourt). |

« OPA has not been served with a statement of claim.

?6 ' ~ ONTARIOf
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Competitive Procurement

* OPA is considering taking assignment of the gas
turbines from TCE. This is possible based on our review
of |ts agreement with Mitsubishi. |

« OPA could then launch a competitive: procurement for
the Replacement Project. - L

-+ We believe that this is the only way to drive down the
cost to construct the balance of plant R

Privileged and Confidential - Prepared in Contempiation of Litigation ' PGWERAUT Hmm



Potential Outcomes

28

The following graphic sets out several cases for
litigation/arbitration and settlement

TCE's proposal to build the Replacement Project costs
the ratepayer more than our potentially worst case if we
were to go to litigation.

The cost of the OPA’s Government-instructed Second :
Counter-Proposal is close to the worst case if we were to

go to litigation.

ONT/ RIO
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Financial Value bf Potential Oufcomes 4

Litigation - Worst Case

Litigation - Intermediate Case

Litigation - Best Case

TCE Proposal mOGS Sunk
[ |
" OPA Counter-Proposal OGS Profits
Govarnment-instructed 2nd = g:pei!t:tlliture
Counter-Proposal P
= Turbines
Competitive Tender - Worst Case
= Litigation

Competitive Tender - Intermediate
Case

Competitive Tender - Best Case

$0 $2.00 $4|00 $600 $800 $1 ,000

Cost to the Ontario Ratepayer ($millions)

ONTARIO ”
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OPA Negotiating Team

. JoAnne Butler, VP Electricity Resources
* Michael Killeavy, Director Contract Management
. Deborah Langelaan Manager Contract Management

LLP

* Elliot Smlth Associate, Osler, Hoskin & Harcourt LLP
. Safouh Soufi, SMS Energy Englneenng

31
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TransCanada Energy (TCE) Negotiating'Team

32

Terry Bennett, VP Power Development
Geoff Murray, VP US Power Development

John Mikkelsen, Director Eastern Canada Power
Development

John Cashin, Associate General Counsel, Power Law
Chris Breen, Public Sector Relations

ONTARIO
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Mitsubishi (MPS) Gas Turbines (GT’s)

34

) K . - N o - R e T S

GT s originally purchased for OGS were desrgned for a

Combined Cycle generation plant with a start ti eof 43

‘minutes

The 43 minute start time is too. slow fora peakr"ff%;jg_t;_ J
generation plant. To qualify for the Operating: Reserve
(OR) revenue market the IESO reqwres a start tlme of

30 minutes or less | T
Repurposing the MPS GT’s minimizes costs toit"?'e |
ratepayer - | o e
GT’s will need to need to be converted to a faster start
time | o

ONTARIO
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Mitsubishi (MPS) Gas Turbines (GT’s)
. The terms of the Equipment Supply Agreement permit it,

subject to MPS’s consent, to be assigned by TCE to a
third party

Privileged and Confidential — Prepared in Contemplation of Litigation POWERAU’I' HOI!ITY



Crystal Pritchard

From: Michael Killeavy

Sent: | Friday, July 15,2011 1:00°PM - 0% e o oadis o n SR i

To: Michael Lyle FUT e Rl e
Subject: FW: TCE A -,
Attachments: TCEsettlement.docx . ' P
-lmportance: - High

Mike,

Here’s Oster’s comments on the drafting.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Confract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MSH 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Smith, Elliot [mailte:ESmith@osler.com]
Sent: July 15, 2011 12:11 PM
To: Michael Killeavy; Ivanoff, Paul; Sebastiano, Rocco

Subject: RE: TCE

Michael, ,
Please find attached our comments on the revised language you sent us. Note we marked up a third paragraph

which dealt with the same substance as the two paragraphs you had marked up.

Elliot
[

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

B




From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.cal
Sent: Thursday, July 14, 2011 1:18 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot

Subject: Fw: TCE

In light of today's meeting can you please review the attached revised language for the document provided to
you today.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 {office)

416-969-6071 (fax)

416-520-9738 {cell)

Michael killeavy@powerauthority.on.ca

From: Michael Lyle

Sent: Wednesday, July 13, 2011 08:20 PM
To: Michael Killeavy

Subject: TCE

See attached.

Michael Lyle

General Counsel and Vice President |
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 171

Direct; 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged,
confidential andfor exempt from disclosure under applicable law. If you are not the intended recipieni(s), any dissemination, distribution or copying of
this e-mail message or any files transmitted with it is strictly prohibited. I you have received this message in error, or are not the named recipient(s),
please notify the sender immediately and delete this e-mail message

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If

you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e-
mail message.




This e-mail message is privileged, confidential and subject fo
copyright. Any unauthorized use or disclosure s prohibited.

Le contenu du présent courriel est privilégié, confidentied et
soumis & des droits d'auteur. If est interdit de l'utifiser ou
de le divulguer sans autorisation.




Terms

This Summary sets out the terms on which the Parties have agreed to work together to resolve issues
arising from the Minister of Energy’s announcement that the Oakville Generating Station {"0GS") would
not proceed and the subsequent negotiations between OPA’s and TCE to reach a mutual agreement on
the termination the-RPrevince’stermination of the South West GTA Clean Energy. Supply Contract ("CES
Contract”) for the Oakville Generating Station (“0GS”).

Arbitration

In the event that all of the definitive agreements contemplated between Qntario Power Generation

' (“OPG") and TCE in Schedules A, B er-and C are not fully executed and delivered on or before September
1, 2011, then matters-the matter of the reasonable damages which TCE is to be awarded as a result of
the cancellation of the OGS project shall be determined by binding arbitration.

[Delete “the matter of the reasonable damages which TCE is to be awarded as a result of” and replace
with “an assessment of any damages to TCE resulting from”]

[Note: We added the following paragraph to be revised]
Terms of Arbitration

Per the terms of the letter of October 7, 2010 from OPA to TCE, the arbitration shall provide an
assassment ofany damages to TCE resulting from the cancellation ofthe OGS projectdetermine-the




Crystal Pritchard .

From: Michael Lyle

Sent: . Friday, July 15,2011 4:09 PM -
To: Michael Killeavy

Subject: Re: TCE

Yes please

From: Michael Killeavy

Sent: Friday, July 15, 2011 04:07 PM
To: Michael Lyle

Subject: Re: TCE

Do you want me to send this to David L?

Michael Killeavy, LL.B., MBA, P.Eng.
- Director, Contract Management
~ Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-963-6071 (fax)
416-520-9788 (cell}

Michael.killeavy@powerauthority.on.ca

From: Michael Lyle

Sent: Friday, July 15, 2011 03:58 PM
To: Michae! Killeavy

Subject: Re: TCE

| am fine with this. Doubt that TCE will agree to the last one.

From: Michael Killeavy

Sent; Friday, July 15, 2011 01:08 PM
To: Michael Lyle

Subject: FW: TCE

Mike,
Here’s Osler’s comments on the drafting.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority



120 Adelaide Street West, Suite 1600
Toronto, Cntario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Smith, Efliof {mailto:ESmith@osler.com]

Sent: July 15, 2011 12:11 PM

To: Michael Killeavy; Ivanoff, Paul; Sebastiano, Rocco
Subject: RE: TCE

Michael,
Please find attached our comments on the revised language you sent us. Note we marked up a third paragraph
which dealt with the same substance as the two paragraphs you had marked up.

Elliot
X

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada MSX 1B8

B

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca)
Sent: Thursday, July 14, 2011 1:18 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot

Subject: Fw: TCE

In light of today's meeting can you please review the attached revised language for the document provided to
you today.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 171
416-969-6288 (office)
416-969-6071 (fax)

416-520-9788 {cell)

Michael.killeavy@powerauthority.on.ca



_From: Michael Lyle

Sent: Wednesday, July 13, 2011 08:20 PM
To: Michael Killeavy

Subject: TCE

See attached.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 171

Direct. 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged,
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of
this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s),
please notify the sender immediately and delete this e-mail message

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e-
mail message. -

This e-mail message is privileged. confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentie! et
soumis & des droits dauteur. Nl est interdit de Putiliser ou
de le divulguer sans autarisation.




Crystal Pritchard

From: Michael Killeavy

Sent: Friday, July.15, 2011 4:26 PM

To: .'David.Livingston@infrastructureontario.ca'

Cc! " Michael Lyle; Colin Andersen; JoAnne Butler
_ Subject: Suggested Document Revision ....

Attachments: TCEsettlement.docx

Importance: High

David,

- Attached are our suggested changes to the document we discussed Wednesday evening.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)



Terms

This Summary sets out the terms on which the Parties have agreed to work together to resolve i issues
arising from the Minister of Energy’s announcement that the Oakville Génerating StatsonfOGS") would
not proceed and the subsequent negotiations between OPA’s and TCE to reachi a mutual agreement on
the termination -of the South West GTA Clean Energy Supply Contract (“CES Contract”) for the Qakville
Generating Station ("OGS”).

Arbitration

In the event that all of the definitive agreements contemplated between Ontario Power Generation
("OPG") and TCE in Schedules A, B and C are not fully executed and delivered on or before September 1,
2011, then the matter of the reasonable damages which TCE is to be awarded as a result of the
cancellation of the OGS project shall be determined by binding arbitration.

[Delete "the matter of the reasonable damages which TCE is to be awarded as a result of” and replace
with “an assessment of any damages to TCE resulting from”]

[Note: We added the following paragraph to be revised]

Terms of Arbitration

Per the terms of the letter of October 7, 2010 from OPA to TCE, the arbitration shall provide an
assessment of any damages to TCE resulting from the cancellation of the OGS project.




Crystal Pritchard

From: Derrnot Muir [Dermot, Muir@infrastructureontario.ca)
Sent: . Thursday, July 28, 2011 4:19 PM

To: Michael Lyle

Cce: David Livingston

Subject: TCE

Attachments: Draft Arbitration Agreement_FINALS_10.DOC
Michael:

Please find attached the latest draft Arbitration Agreement. This is not yet an agreed text with TCE but is-
getting close. I would be happy to discuss with you at your convenience.

Regards

Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario '

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

{416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by return e-maif and pexmanently delete the copy you received.



IN'THE MATTER OF AN ARBITRATION
v L B

-~
TR B
-

TRANSCANADA ENERGY LTD.

Claimant
- -and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO

Respohdent

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 mega watt gas fired generating station in.
Oakville Ontario (the “OGS”);

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract; '

AND WHEREAS the Respondent has agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondent wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Under the Crown Act, RS.0., 1990, c. P. 27, of its intent to
commence an action against the Province of Ontario to recover the damages the
Claimant suffered because of the termination of the CES Contract;



AND WHEREAS the Parties have agreed that the Claimant’'s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
CES Contract; or (b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may .have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility in and in accordance with
the contemplated CES Contract;

AND WHEREAS the Parties have agreed that the Respondent will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its

application for minor variance by the Committee of Adjustment for the Town of
Oakville; :

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
5.0.1991, c.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the

binding arbitration will be kept confidential and secure and will not form part of the
public record; .

NOW THEREFORE, in consideration of the Parties each waiving the right to
pursue this matter in the Courts and TCE agreeing to execute an undertaking to
waive any right that it may have to pursue the matter further against the OPA, and
upon the making of an Interim or Final Award to provide a release to OPA and the

Province of Ontario in connection with any claims that it may have, the Parties agree
as follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 The recitals herein and irue and correct.



. Section1.2 - +'The provisions ‘of the Actf shall -apply to this Arbitration
. Agreement except as Varled or. excluded- by this Agreement ‘or other written
agreement of the Parties. ,

+ ARTICLE 2
ARBITRATOR
Section 2.1 e The Arbitration shall be conducted in Toronto, Ontario by
» (the ”Arbitrator”). -
ARTICILE 3 ' o

JURISDICTION OF ARBITRATOR .

Section 3.1 " Final Decision and Award
The decision and award of the Arbitrator shall be final and binding on the

Parties, subject to the right to appeal questions of law to the Ontario Superlor Court
of Justice as provided in section 45(2) of the Act.

Section 3.2 The Disputes
The Arbitrator shall fully and finally determine the amount of the reasonable

damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.

Section 3.3 Waiver of Defences

(@) The Respondent agrees to pay TCE its reasonable damages arising
from the termination of the CES Contract, including the anticipated financial value
of the CES Contract. The Respondent's agreement to pay includes:

(@)  any liability to the Claimant for the Respondent’s own acts and
omissions; and,

(i) the assumption of the liability of the OPA to the Claimant for
the termination of the CES Contract.

(b)  The Respondent acknowledges and agrees that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

(ii) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all



(©)

government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract. ‘

For greater certainty, the amount of the reasonable damages to which

the Claimant is entitled will be based upon the agreed facts:

Section 3.4

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated
over the twenty year term of the CES Contract undertaking normal
operating risks of a generation facility of this nature; and

(ii) the reasonable damages including the anticipated financial value of
the CES Contract which is understood to contain the following
components:

(a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a);

(iif) each Party reserves its rights to argue whether the Respondent is
liable to compensate the Claimant for the Terminal Value of the OGS,
if any.

Arbitrator Jurisdiction

Without limiting the jurisdiction of the Arbitrator at law, the submission to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

(2)

(b)

(©)
(d)

determine any question as to the Arbitrator’s jurisdiction including
any objections with respect to the existence, scope or validity of this
Agreement;

determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues;

~ determine any question of law arising in the Arbitration;

receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;



e make one or more mterlocutory or mterrm orders,
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(f) mclude, as part of any award the pajrment of interest from the
appropnate date as:determined’ by the Arbltrator and sl
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(2, proc ' d in the Arbltra’aon and make any Interlocutory, Interlm or
- ,Fmal Award(s) as deemed’ necessary durmg the course of the hearmg
of. the Arb1trat10n, and the Fmal Award (defmed below)

Sechon 35 Costs

The Parties agree that the Arb1trator has the ]urlsdmﬂon to award costs to any
of the Parties, and that the Arbltrator w111 make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
. 1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing

‘submissions from the Parties With respect to costs following the Final Award, or an
~ interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities. and staffing (the “Expenses”), but the Arbitrator’s
accounts and the Expenses shall be ultimately determined with reference to the
Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award. :

Section 3.5 Section 3.6 Timetable

. Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines.

ARTICLE 4
SUBMISSION OF WRITTEN STATEMENTS

Section 4.1  Statement of Claim
The Claimant shall deliver a Statement of Claim on or before »

Section 4.2 Defence

The Respondent shall deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim. . -

Section 4.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statement of Defence.



ARTICLE5
CONDUCT OF THE ARBITRATION

Section 5.1 Documentary D1ecovery

The Parties will meet and confer with respect to documentary production
within 30 days followmg the last date by which a Reply is to be delivered. At the
méeting with respéct to documentary productlon, counsel for the Parties will discuss
and attempt to agree on the format of the documients to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categorles (relevant to the issues
in dispute) identified by opposing counsel at the meet and confer or as may arise out
of the examinations for discovery.

- In preparation of witnesses for discovery and documentary production the
Parties will use all televant powers to ensure all documents in their power,
possession or control are produced in the Arbitration.

When they meet and confer, the Parties shall determine a date by which each
shall deliver to the other a list identifying any and all records and documents,
whether written, electronic or otherwise, being produced for the purpose of this
Arbitration, and by which each shall deliver the documents in the format agreed to
by the Parties.

Section 5.2 Evidence by Witness Affidavits

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other sworn affidavits of each of their witnesses.

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses.

Section 5.3 Cross Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).
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 Thet Partlesp gree: tHaL experts’ shall ifiget prior to' the preparatlon of expert
reports to confer and, if posmble agree and seftle the assumptlons and facts to be
used in the expert reports ’

Expert Reports o

» . P ..
E o RS TN I i ey e ,.',_g - yores i -,.‘
-"\ e 3 I, i

The Partles agree on the followmg tnnetable for dehvery of expert reports

'. ‘(a) -- expert reports of each Party shall be dehvered Wzthm 45 days after
cornpletlon of cross exammaﬂons

(b) respondmg (reply) expert reports of each Party shall be exchanged
_within 30 days of the exchange of expert reports.

(c) ALl expert reports dehvered and filed in the Arbitration
shall include and attach a copy of the expert s Curriculum Vitae,

Section 5.5 Arbitration Hearmg

‘The Atrbitration Hearing shall take place i, Toronto on dates to be agreed by
the Parties. The Arbitration Hearing : shall be conducted in an expedltlous manner
and in accordance with the Hearing Procedure, A court reporter will be present at

each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’ s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbltratlon, which will ultimately
be decided with reference to Article 3.5 above.

Section 5.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
withess will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Sectlon 5 7 Exammatlons and Oral Submrssrons o

- Unless otherWlse agreed, each Party may examme-ln—cl*uef and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,



time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 5.6 Section 5.8 Applicable Law -

The Arbitrator shall apply the substantive law apphcable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 5.7 Section 5.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 5.8  Section 5.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date
upon which the Arbitration Hearing is conducted shall, prior to attending, execute a
confidentiality agreement in the form attached hereto as Schedule “A”,

ARTICLE 6
AWARD

Section 6.1 Decision(s) Timeline

Any Interlocutory or Interim Award(s) shall be given in writing, with
reasons and shail be rendered within forty five (45) days of the conclusion of the
relevant motion.

The Arbitrator shall provide the Parties with his/her decision in writing, with
reasons, within six (6) months from the delivery of the communication of the final

-submissions from the parties (the “Final Award”) The Arbitrator shall sign and date
the Final Award.

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he deems justified within



rfifteer-(15) days after receipt of such’ requesti+All intérpretations; corrections, and
supplementary awards shall be in: writing; and- the provisions:of: this Article' shail
apply ’Eo them
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Subject to the nght of appeal in Section 3.1 above, the Final Award shall be
final and binding on the Parties, and the Parties’ undertake to carry out’ the 'Final
Award without ‘delay.  If ‘an mterpretation, ‘correction-‘or additional award is.
requested by & Party, or a coirection or additional award is made by ‘thé' Arbitfator
. on his own initiative as provided under this Article, the Award shall be final and
binding on the Parties when such interpretation, correction or additional award is
made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such mterpretatlon, correction or additional award to be made,
whichever is earlier. The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
]urlsdlchon that possesses jurisdiction over the Party against whom the Final Award
is being enforced. -

Section 6.3 [NTD: SUBJECT TO NEGOTIATION BY
COMMERCIAL TEAMS]

The Final Award or any interim Final Award may be satisfied by way of an
asset transfer equivalent to the cash value of the Final Award or interim Final
Award (the “Equivalent Value”). In the event that the Final Award or any interim
Final Award is to be satisfied by an asset transfer, the parties will execute and
deliver such further documents as may be required to give full effect to such asset
transfer. In the event that there is a dispute as to the Equivalent Value, the
Equlvalent Value shall be determined as follows:

(@ The Partles will each select an appropriately qualified appraiser;

(b)  Each appraiser will prepare a valuation of the asset as at the date of the
Final Award or interim Final Award;

(c)  If the values determined by the appraisers are within 10% of each
other, the Equivalent Value shall be the average of the two values;

(d)  If the values determined by the two appraisers are not within a range
of 10% of each other, the two appraisers shall select a third appraiser
who shall determine the Equivalent Value, which shall be a value

~ which is not less than the low appra15al and not more than the high
appraisal; and

(e)  If the appraisers are unable to agree on a third: ai:praiser, then the
appraisals shall be provided to the Arbitrator who shall determine the



Equivalent Value, which shall not be less than the low appraisal and
not more than the high appraisal.

@ * Each Party shall bear its own costs associated with the determination
of the Equivalent Value in the event of a dispute.

Section 6.4 Release

Upon the makmg of any Interim or Final Award and in consideration
therefore, TCE shall deliver a Release in favour of each of the Respondent and OPA
in the form attached hereto as Schedule “B”.

ARTICLE?
CONFIDENTIALITY

Section 7.1 Section 7.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.

For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant's obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedures in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE 8
MISCELLANEOUS
Section 8.1 Amendment
This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.
Section 8.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.



Section 8.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontano, shall be bound
by this agreement.

Section 8.4 Extended Meamngs

In this Agreement words importing the singular number mclude the plural
and vice versa, words importing any gender include all’ genders and words
importing persons include individuals, corporations, limited and unlimited hablhty
companies, general and limited partnerships, associations, trusts, umncorporated

-organizations, joint ventures and governmental authorities.. The terms “include”,
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”.

Section 8.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.

Section 8.6 Counterparts

This Agreement may be executed in any number of counterparts, each of
which will be deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

Section 8.7 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 8.8 Counsel

The Parties acknowledge and agree that the followmg shall be the counsel of
record for this Arbitration.

Counsel for the Claimant, Counsel for the Respondent,

TransCanada Energy Ltd. Her Majesty The Queen in Right of
~ Ontario

Thornton Grout Finnigan LLP

3200 - 100 Wellington Street West Ministry of the Attorney General

CP Tower, TD Centre Crown Law Office -Civil

Toronto, ON M5K 1K7 McMurtry - Scott Building

720 Bay Street, 11t



Michael E. Barrack Toronto, ON
Tel: (416) 304-1616 M7A 259
Email: mbarrack@tgf.ca

: John Kelly
John L. Finnigan Tel:  (416) 601-7887
Tel:  (416) 304-1616 .Email: john.kelly@ontario.ca .
Fax: (416)304-1313
Email: jfinnigan@tgf.ca Eunice Machado
Tel: (416)601-7562
Fax: (416)868-0673
Email: eunice.machado@ontario.ca
Section 8.9 Notices

All documents, records, notices and communications relating to the
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of ,2011.

TRANSCANADA ENERGY LTD.

By:
Title
TRANSCANADA ENERGY LTD.

By
Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

By:
Title



HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO ™ ‘

o BY'&
Title



SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, S.0. 1991, c. 17;

AND IN THE MATTER OF an arbitration between

TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO

BETWEEN:

HER MA]JESTY THE QUEEN IN

RIGHT OF ONTARIO

(” HMQ")

-and-

(“e")

CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Arbitration between
TRANSCANADA: ENERGY LTD. (*TCE”) and HMQ concerning the Southwest
GTA Clean Energy Supply Contract between the Ontario Power Authority and TCE
dated October 9, 2009 (the “CES Contract”), TCE and HMQ have entered into an
Arbitration agreement dated [Jily31552011] (the “ Arbitration Agreement”);

Lo



R AND ‘WHEREAS, pursuant to.-the- . Arbitration - ‘Agreement, ® has
produced certain information and documents relating:. to .the . issues in this
Arbitration and the CES Contract (the “o Informatlon”)

, -AND WHEREAS, pursuant to. the Arbltratlon Agreement, HMQ has
produced certam information and documents relating to the issues in this
Arbitration and the CES Contract (the “HMQ Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the ® Information,
the HMQ Information or the issues in this Arbitration (collectively referred to with
the e Information and the HMQ Information as the “Confidential Information”);

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respecting the
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. The undersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct.

2. Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, partners, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives"), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by
the other party or its Representatives now or in the future, as strictly
confidential and proprietary information.

3. For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an



@)

(b)

(d)

obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that:

" the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to
safeguard the Confidential Information from disclosure to any person or
entity other than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to
restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and

. appropriate efforts to re-acquire all Confidential Information that was

previously disclosed to that person or entity, as well as any copies thereof or
materials created in connection with the Confidential Information.

In the event that either of the undersigned is requested or required (by oral
questions, interrogatories, requests for information or documents in legal
proceedings, subpoena, civil investigative demand or other similar process)



- = -to-disclose-any of the-CGonfidential. Information; the .undersigned agrees to

10.

11.

provide the other party Wi.th prompt written notice of any such request or
requirement in order to permit sufficient'time for an application: to Court for
a protective order or othet appropriate remedy.

" Rach of the undersigned: agrées-that the other party does not and shall not

have an adequate rémedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the unders1gned from .pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which

is provided to it by the other party, its Representatives and its witnesses

when this Arbitration has been completed, without retaining any copies
thereof. FEach of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the.other party when this Arbitration has been completed, without
retaining any copies thereof. :

The undersigned acknowledge and agree that this Agreement shall be
governed by and construed in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and
effect.

Notwithstanding anything to the contrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the
Freedom of Information and Protection of Privacy Act, RS.0O. 1990, c. F.31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all of its
Represéntatives, inc.jluding without limitation, its legal advisors.



In witness whereof, the undersigned have executed this Agreement at
, this day of , 2011,

-HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
" Name:
Title:

Per:
Name:
Title:
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FULL‘“ANDFINALRELEASE

o WHEREAS TRANSCANADA ENERGY LTD ("TCE”) and HER_
. MA]ESTY THE QUEEN IN RIGHT OF ONTARIO (the ”HMQ”) have agreed to settle
all matters outstandmg betWeen them in respect of and arising from the Southwest GTA‘
Clean Energy Supply Contract dated as of October 9, 2009 (“CES Contract”) and the letter:
dated October 7, 2010 by wh1ch the Ontario Power Authority (the “OPA”) terrmn_ated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages (the

“Termination Letter”);

IN CONSIDERATION of the payment of the settlement amount agreed by
the partles for all clanns ansmg from the CES Contract and the Termination Letter [as set

out in the |

and/or in consideration of the payment of the Final Award made in the arbitration
proceedmgs between TCE and HMQ pursuant to an Arbitration Agrement dated », and
the payment by HMQ to- TCE of the sum of $5.00 (five dollars) and for other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, by
the undersigned, TCE, its directors, officers, employees, agents, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties from

time to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION HMQ and OPA and their respective
directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and
assigns (the ”Releaseee”) from all rnanner of actions, causes of action, suits, proceedings,
debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims
and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries

howsoever arising which hereto may have been or may hereafter be sustained by the



Releasor in relation to or in connection with the CES Contract, the Termination Letter or the
Arbitration and from any and all actions, causes of action, claims or demands of
whatsoever nature, whether in contract or in tort or arising as a fiduciary duty or by virtue
of any statute or otherwise or by reason of any damage, loss or injury aﬂsing out of the
matters set forth above and, without limiting the generality of the foregoing, from any and
all matters that were raised or could have been raised in ﬁépéct to or arising out of the CES
Contract, the Termination Letter. Notwithsféndnig the foregoing, nothing in this Release
will limit, restrict or alter the obligations of HMQ to comply with the terms of any

settlement agreement with the Releasor or to comply with any Final Award made in favour

of the Releasor. .

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cbver, and does cover: (a) not only all known injuries, losses and damages, in
. respect of and arising from the CES Contract and the Termination Lettei', but also injuries,
losses and damages not now known or anticiﬁated but which may later develop or be
discovered, including all the effects and consequences thereof, and (b) any and all of the
claims or causes of action that could have been made at the Arbitration by the Releasor
against the Releasees, in respect of and arising from the CES Contract and the Termination

Letter, and that this Full and Final Release is to be construed liberally as against the
Releasor to fulfill the said intention.

AND FOR THE SAID CONSIDERATION it is agreed and understood
that, the Releasor will not make any claim in respect of and arising from the CES Contract
and the Termination Letter or take any proceedings, or continue any proceedings against
any other person or corporation who might claim, in any manner or forum, contribution or
indemnity in common law or m equity, or under the provisions. of any statute or

regulation, from any other party discharged by this Full and Final Release.

IT 1S UNDERSTOOD AND AGREED that this Full and Final Release shall

operate conclusively as an estoppel in the event of any claim, action, complaint or



.proceeding which"frﬁght?;_bé’. broughtm ther future by the Releasor with respect to the
ma’ctérs covered by this Full and Final Release and arising from the CES Contract, the
Termination Letter and the Arbitration. This Full and Final Release may be pleaded in the
event any such claim; action, complaint or proceedlng is brought, as a complete defence
and reply, and may be relied upon in any proceeding to dismiss the ‘claim, action,
complaint or proceeding on a summary basis and no objection will be raised by any party
in any subsequent action that the other parties in the subsequent action were not privy to

the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions,
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES

Contract and the Termination Letter which it has released by this Full and Final Release,

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor
nor the Releasees admits Liability or obligation of any kind whatsoever in respect of the
CES Contract and the Termination Letter.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the settlement underlying it will be held in confidence-
and will receive no publication either oral or in writing, directly or indirectly, unless
deemed essential on auditor’s or accountants’ written advice for financial statements or
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is rﬁade without admission of liability will receive the same publication
simultaneously or as may be required by law, including without limitation, the disclosure

requirements of applicable securities law.

DATED this day of 2011,




TRANSCANADA ENERGY LTD.

By:

Title



Crystal Pritchard

From: Michael Lyle

Sent: Thursday, July 28, 2011 4:36 PM
To: i 'Dermot Muir'

Cc: '‘David Livingston'

Subject: RE: TCE

Thanks. | will call you tomorrow morning after | review the document this evening.

Michael Lyle
General Counsel and Vice President
" Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority
120 Adelaide Street West, Suite 1600
Torontg, Ontario, M&H 1T1
Direct: 416-969-6035
Fax: 416.969.6383
Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are infended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are nof the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is sfrictly prohibited. If you have received this message in error, or are not the named recipient(s), please nofify the sender immediately
and delete this e-mail message

From: Dermot Muir [mailto:Dermot. Muir@infrastructureontario.ca]
Sent: July 28, 2011 4:19 PM

To: Michael Lyle
Cc: David Livingston
Subject: TCE

Michael:

Please find attached the latest draft Arbitration Agreement. This is not yet an agreed text with TCE but is
getting close. I would be happy to discuss with you at your convenience.

Regards

Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronte, Ontario

M5G 2C8

{416) 325-2316

(416) 263-5914 {fax)

Dermot Muir@infrastructuregntario.ca

SOLICITOR/CLIENT PRIVILEGE



This e-mail is intended only for the personal and confidential use of the recipient{s) named above. If the reader of this e-mail is not an intended recipient,
vou have received this e-mail in etror and any review, dissemination, distribution or copying is sirictly prohibited. If you have received this e-mail in erzor,
please notify the sender immediately by return e-mail and permanently delete the copy you received.



Crystal Pritchard

From: Michael Lyle

Sent: Thursday, July 28, 2011 4.42 PM

To: : 'Sebastiano, Rocco'; 'Ivanoff, Paul'

Subject: . FW: TCE ‘ L

Attachments: - Draft Arbitration Agreement_FINAL6_|O.DOC .

As per my voice message with Rocco. Can we set up a call for 9am tomorrow morning? | do not see much point in
focusing on the standard arbitration clauses since we are not a party to the arbitration and clearly also they have
conceded everything that TCE has asked for on the scope of the arbitration. The key issues from my perspective are: (i)
there is some discussion between TCE and 10 about whether OPA needs to be a party to the arbitration agreement (1 am
“unclear for what purpose and | would prefer not to be in fight of all the circumstances); {ii)Are we satisfied with the form
of the release; (iii) repurposing of the turbines (we had broached this subject before with David Livingston but clearly it
does not appear in the document). | am sure that you have lots of questions and | will provide more context on the
phone call.

Michael Lyle

General Counsel and Vice President
Legal, Abariginal & Regulatory Affairs

* Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1 ‘
Direct; 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mafl message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please nolify the sender immediately
and delete this e-mait message

From: Dermot Muir [mailto: Dermot. Muir@infrastructureontario.ca]
Sent: July 28, 2011 4:19 PM

To: Michael Lyle
Cc: David Livingston
Subject: TCE

Michael:

Please find attached the latest draft Arbitration Agreement. This is not yet an agreed text with TCE but is
getting close. I would be happy to discuss with you at your convenience.

Regards
Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8




(416) 325-2316
(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above, If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribntion or copying is sirictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by return e-mail and permanently delete the capy you received.



IN THE MATTER OF AN ARBITRATION

BETWEEN

* TRANSCANADA ENERGY LTD.

Claimant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO

Respondent

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Ltd. (“ICE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 mega watt gas fired generating station in
Oakville Ontario (the “OGS”);

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

AND WHEREAS the Respondent has agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondent wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Under the Crown Act, RS.0., 1990, c. P: 27, of its intent to
commence an action against the Province of Ontario to recover the damages the’
Claimant suffered because of the termination of the CES Contract;



AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
CES Contract; or (b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable o obtain any or all government or regulatory approvals

required to construct and operate its generation facility in and in accordance with
the contemplated CES Contract;

AND WHEREAS the Parties have agreed that the Respondent will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of
Oakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES

Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
5.0.1991, c.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of the Parties each waiving the right to
pursue this matter in the Courts and TCE agreeing to execute an undertaking to
waive any right that it may have to pursue the matter further against the OPA, and
upon the making of an Interim or Final Award to provide a release to OPA and the

Province of Ontario in connection with any claims that it may have, the Parties agree
as follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 . The recitals herein and true and correct.



~Section 1.2~ -~ “The-provisions of the:Act shall-apply to this Arbitration
2 Agreement except as- Varled ot -excluded- by:ithis . Agreement .or other written
agreement of the Parties. SEN

;'_:\c’ s Ee i remey T g T"ARTICLE 2 D ' AR
¢ owsy, ARBITRATOR, v
- Section 21w Lo The-ArbitratiOn shall be conducted 1n Toronto, Ontario by

» (the “Arbitrator”). - -

. ARTICLE 3
IURISDICTION OF ARBITRATOR

Section 3.1 - Final Decision and Award
_The decision and award of the Arbitrator shall be f1na1 and bmdmg on the

Partles, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as prov1ded in section 45(2) of the Act.

Section 3.2 ~ The Disputes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the ant1c1pated financial value of the CES Contract.

Sechon 3.3 Waiver of Defences

(@) The Respondent agrees to pay TCE its reasonable damages arising
from the termination of the CES Contract, including the anticipated financial value
of the CES Contract. The Respondent’s agreement to pay includes:

(i) any liability to the Claimant for the Respondent’s own acts and
omissions; and, | '

(ii)  the assumption of the Hability of the OPA to the Claimant for
the termination of the CES Contract.

(b)  The Respondent acknowledges and agrees that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

(ii) any limitation on Qf reduction of the amount of damages which
might otherwise 'be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all




()

government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract.

For greater certainty, the amount of the reasonable damages to which

the Claimant is entitled will be based upon the agreed facts:

Section 3.4

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated
over the twenty year term of the CES Contract undertaking normal
operating risks of a generation facility of this nature; and

(ii) the reasonable damages including the anticipated financial value of
the CES Contract which is understood to contain the following
components: :

(a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a);

(iii) each Party reserves its rights to argue whether the Respondent is
liable to compensate the Claimant for the Terminal Value of the OGS,
if any. '

Arbitrator Jurisdiction

Without limiting the jurisdiction of the Arbitrator at law, the submission.to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

(@)

(b)

(d)

determine any question as to the Arbitrator’s jurisdiction including
any objections with respect to the existence, scope or validity of this
Agreement;

determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues; '

determine any question of law arising in the Arbitration;

receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;



(e) - make one or more mterlocutory or mtern‘n orders,

ST ; P Sy AT, L e

o . mclude, as part of any award the payment of interest frorn the
approprlate date as-determined by the‘Arbm'ator, and e

(g)l Arb'é;}'t{on and mak .—"&ta.ny Interlocutory, Interun or

L Fmal AW d(s), as deemed necessary durmg the course of the hearmg

,,,,,

Section 3.5 Costs

* The Partiés ag'ree ‘that the Arb1trator has the ]unsdmtmn to award costs to any
of the Parties; and that the Arbitratof will make a ‘determination with respect to any
Party’s entitletiient to costs by analogy to the Oritario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the ”Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs followmg the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory .
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancﬂlary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s
accounts and the Expenses shall be ultimately determined with reference to the
Rules and the case law, at the same time that other issues with respect to costs are
determined followmg the Final Award. ‘

Section 3.5 Sechon 3.6 Timetabie

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines.

ARTICLE 4
SUBMISSION OF WRITTEN STATEMENTS

Section 4.1 Statement of Claim
The Claimant shall deliver a Statement of Claim on or before »

Section 4.2 Defence

The . Respondent shall deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 4.3 : Reply
The Claimant shall deliver a Reply W1t1run 30 days following the delivery of
the Statement of Defence.



ARTICLE 5
CONDUCT OF THE ARBITRATION

Section 5.1 Documentary Discovery .

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
.arbitration, as well as documents which fall into the categories (relevant to the issues

in dispute) identified by opposing counsel at the meet and confer or as may arise out
of the examinations for discovery.

In preparation of witnesses for discovery and documentary production the
Parties will use all relevant powers to ensure all documents in their power,
possession or control are produced in the Arbitration.

When they meet and confer, the Parties shall determine a date by which each
shall deliver to the other a list identifying any and all records and documents,
whether written, electronic or otherwise, being produced for the purpose of this
Arbitration, and by which each shall deliver the documents in the format agreed to
by the Parties.

Section 5.2 _Evidence by Witness Affidavits

On a date to be determined by the Parties when they meet and confer, the
- Parties shall deliver to each other sworn affidavits of each of their withesses.

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses.

Section 5.3 Cross Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).



Sechon 54. o Expert Reports

* Thé Paities agree that expérts shall rieét prior to ‘the preparatron of expert 7
reports to confer and, if pOSSIble, agree and settle the assumptions and facts to be
used in the expert reports T

The Partles agree on the fo]lowmg tlmetable for dehvery of expert reports

(a) expert reports of each Party shall be dehvered Wlthlrl 45 days after
completion of cross examinations.

(b)  responding (reply),expert reports of each Party shall be exc}tanged
within 30 days of the exchange of expert reports.

()" All expert reports delivered and filed in the Arbitration
shall include and attach a copy of the expert’s Curriculum Vitae.

Section 5.5 Arbitration Hearing

The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner
and in accordance with the Hearing Procedure. A court reporter will be present at
each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Article 3.5 above. :

Section 5.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 5.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,




time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 5.6 ‘ Section 5.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
" -not dealt with in this Arbitration Agreement or in the Act.

Section 5.7 Section 5.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case. '

Section 5.8 ’ Section 5.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date
upon which the Arbitration Hearing is conducted shall, prior to attending, execute a
confidentiality agreement in the form attached hereto as Schedule “A”.

ARTICLE 6
AWARD

Section 6.1 _ Decision(s) Timeline
Any Interlocutory or Interim Award(s) shall be given in writing, with

reasons and shall be rendered within forty five (45) days of the conclusion of the
relevant motion.

The Arbitrator shall provide the Parties with his/her decision in writing, with
reasons, within six (6) months from the delivery of the communication of the final
submissions from the parties (the “Final Award”). The Arbitrator shall sign and date
the Final Award.

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he deems justified within



-

- fifteen-(15) days after receipt of such request.. All interpretations, corrections, and
supplementary awards shall be in writing; and: the provisions of this Article shall -
apply to thern :

Sectmn 6 2

Subject to the r1ght of appeal in Section 3.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out thé Final
Award without delay. 'If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his own initiative as provided under this Article, the’ Award shall be final and
binding on the Parties when such interpretation, correction or additional award is
made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier, The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced.

Section 6.3 [NTD: SUBJECT TO NEGOTIATION BY
COMMERCIAL TEAMS]

The Final Award or any interim Final Award may be satisfied by way of an
asset transfer equivalent to the cash value of the Final Award or interim Final
Award (the “Equivalent Value”). In the event that the Final Award or any interim
Final Award is to be satisfied by an asset transfer, the parties will execute and
deliver such further documents as may be required to give full effect to such asset
transfer. In the event that there is a dispute as to the Equivalent Value, the
Equivalent Value shall be determined as follows:

" (a)  The Parties will each select an appropriately qualified appraiser;

(b) Each appraiser will prepare a valuation of the asset as at the date of the
Final Award or interim Final Award;

() I the values determined by the appraisers are within 10% of each
other, the Equivalent Value shall be the average of the two values;

(d)  If the values determined by the two appraisers are not within a range
of 10% of each other, the two appraisers shall select a third appraiser
who shall determine the Equivalent Value, which shall be a value

“which is not less than the low appralsal and not more than the high
appraisal; and

() If the appraisers are unable to agree on a third appraiser, then the
appraisals shall be provided to the Arbitrator who shall determine the




Equivalent Value, which shall not be less than the low appraisal and
not more than the high appraisal.

® Each Party shall bear its own costs associated with the determination
of the Equivalent Value in the event of a dispute.

Section 6.4 ‘Release

Upon the making of any Interim or Final Award and in consideration
therefore, TCE shall deliver a Release in favour of each of the Respondent and OPA
in the form attached hereto as Schedule “B”. ' '

ARTICLE 7
CONFIDENTIALITY

Section 7.1 | Section 7.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.

For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant's obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedures in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE S8
MISCELLANEOUS

Section 8.1 : Amendment
This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties. :

Section 8.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.



Section 8.3 Binding the Crown Tl T R 2y
The Respondent Her Ma]esty the Queen in nght of On ; 1l b
.by this agreement. TR TG A P

Section 8.4 ' Extended Meamngs

In this Agreement words tiriporting the singular number Jnclude ‘the plural
and vice versa, words importing any gender include all genders and “words
importing persons include individuals, corporations, limited and unlimited 11ab111ty
companies, general and limited partnerships, associations, trusts, unlncorporated
orgamzatlons, joint ventures and governmental authorities. The terms “include”,

“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”.

Section 8.5 Statutory References

In this Agreement, unless somethlng in the sub]ect matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
. statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.

Section 8.6 Counterparts

This Agreement may be executed in any number of counterparts, each of
which will be deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

Section 3.7 ' Electronic Execution

Delivery of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 8.8 Counsel

The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration. '

Counsel for the Claimant, Counsel for the Respondent,

TransCanada Energy Lid. Her Majesty The Queen in Right of
: Ontario

Thornton Grout Finnigan LLP

3200 - 100 Wellington Street West - Ministry of the Attorney General

CP Tower, TD Centre Crown Law Office -Civil

Toronto, ON M5K 1K7 McMurtry - Scott Building

720 Bay Street, 11t



Michael E. Barrack Toronto, ON
Tel: (416) 304-1616 M7A 259
Email: mbarrack@tgf.ca

John Kelly

John L. Finnigan Tel:  (416) 601-7887
Tel:  (416) 304-1616 Email: john.kelly@ontario.ca
Fax: (416) 304-1313
Email: jfinnigan@tgf.ca Eunice Machado
- Tel:  (416)601-7562

Fax : . (416) 868-0673

Email: eunice.machado@ontario.ca
Section 8.9 Notices

All documents, records, notices and communications relating to the
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of ____ -, 2011,

TRANSCANADA ENERGY LTD.

By:
Title

TRANSCANADA ENERGY LTD.

By
Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

By:
Title



HER MAJESTY THE QUEEN IN RIGHT OF
~ ONTARIO- A

~ Title '



SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, S.0. 1991, ¢. 17;

AND IN THE MATTER OF an arbitration between

TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO

BETWEEN:

HER MAJESTY THE QUEEN IN

RIGHT OF ONTARIO

(ll HMQH )

-and-

(ll ® ”)
CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE”) and HMQ concerning the Southwest
GTA Clean Energy Supply Contract between the Ontario Power Authority and TCE
dated October 9, 2009 (the ”gES Contract’f), TCE and HMQ have entered into an
Arbitration agreement dated [[ulyZ31s2:2011] (the “ Arbitration Agreement”);




: - AND: WHEREAS; pursuant-to-the: Arbitration -Agreement, ® has
produced certain information and documents relating; :to-the: issues in this
Arbitration and the CES Contract (the "o Informatlon”)

_ .- AND WHEREAS, pursuant to,the. Arbitration- Agreement, HMQ has
_ produced certam information and: documents relatmg to_.the  issues in ‘this
Arbitration and the CES Contract (the “HMQ Information’ ), -

AND WHEREAS durmg the course of thls Arb1tratlon, the partres
may produce additional information and documents relatmg to the ® Informatron,
the HMQ Information or the issues in this ArbItratlon (collechvely referred to with
the e Information and the HMQ Informatlon as the ”Conﬂdentlal Informatlon”)

AND WHEREAS the Confidential Information is s either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respectmg the
Confldentlal Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. The undersigned acknowledge and agrée that the statements in the Recitals of
this Agreement are true and correct.

2. Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, pariners, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives"), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by
the other party or its Representatives now or in the future as strictly
confidential and proprietary informatior.

3. For clarity, information will not be deemed Confidential Information that (1}
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one-of the undersigned or
persons known by the recipient of the inforimation to be in" breach of an



(@)

(b)

(d)

‘obligation of confidentiality and secrecy to one of the undersigned in respect

of that information.
The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Conﬁdentlal Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or

‘entity except those directly involved in this Arbitration and, in such event,

only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

~ all reasonable, necessary and appropriate efforts will be made to
safeguard the Confidential Information from disclosure to any person or
entity other than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to
restrain jts Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The under51gned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and

. appropriate efforts to re-acquire all Confidential Information that was

previously disclosed to that person or entity, as well as any copies thereof or
materials created in connection with the Confidential Information.

In the event that either of the undersigned is requested or required (by oral
questions, interrogatories, requests for information or documents in legal
proceedings, subpoena, civil investigative demand or other similar process)



10.

11.

e 10- disclose. any-of the. Confidential : Information, the.undersigned agrees to

prov1de the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an- apphcatwn to Court for
a protective order or other appropriate remedy

. +v Edch’ of the undermgned agrées ‘that the other party does not and shall not

have an adequate terfiedy at 12w in the event of a breach of this- Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages:

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration has been completed, without
retaining any copies thereof. '

The undersigned. acknowledge and agree that this Agreement shall be
governed by and construed in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision

- will be severed and the remaining provisions will remain in full force and

effect,

Notwithstanding anything to the contrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the
Freedom of Information and Protection of Privacy Act, RS.0. 1990, c. F31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all of its
Representatives, including without limitation, its legal advisors.



In witness whereof, the undersigned have executed this Agreement at
, this day of , 2011,

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO '

Per:
Name:
Title:

Per:

Name:
Title:




“." SCHEDULE“BY. 0. i

s FULLAND FINAL RELEASE it

o WHEREAS TRANSCANADA ENERGY LTD (”TCE”) and HER‘ '_
_MA]ESTY THE QUEEN IN RIGHT OF ONTARIO (the ”HMQ") have agreed to settle._
all matters outstandmg between them in respect of and arising from the Southwest GTAV
Clean Energy Supply Contract dated as of October 9, 2009 (“CES Contract”) and the letter-
dated October 7, 2010 by which the Ontario Power Authority (the “OPA”) terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages (the

“Termination Letter”);

IN CONSIDERATION of the payment of the settlement amount agreed by

the parties for all claims arising from the CES Contract and the Termination Letter [as set

out in the [THEE ‘ofdo _

and/ er in consideration of the payment of the Final Award made A_in the arbitration
proc__eedings between TCE and HMQ pursuant to an Arbitration Agrement dated », end
the Ieaytnent by HMQ to TCE of the sum of $5.00 (five dollars) and for other good and
valuable consideration, the receipt and suffie.iency of which is hereby acknowledged, by
the uﬁdersig11ed, TCE, its directors, officers, employees, agents, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties from

tithe to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION. HMQ and OPA and their respective
directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and
assigns (the “Releasees”) from all manner of actions, causes of action, suits, proceedings,
debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims
and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries

howsoever arising which hereto may have been or may hereafter be sustained by the



Releasor in relation to or in connection Wi’t;h the CES Contract, the Termination Letter or the
Arbitration and from any and all actions, causes of action, claims .or demands of
whatsoever nature, whether in contract or in tort or arising as a fiduciary duty or by virtue
of any statute or otherwise or by reason of any damage, loss or injury arising out of the
matters set forth above and, without limiting the generality of the 'foi-égoing, from any and
all matters that were raised of could have been raised in réspect to or arising out of the CES
Contract, the Termination Letter. Notwithstandnig the foregoing, nothing in this Release
will limit, restrict or alter the obligations of HMQ- to comply with the terms of any
settlement agreement with the Releasor or to comply with any Final Award made in favour

of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract and the Termination Letter, but also injuries,
losses and damages not now known or anticipated but which may later develop or be
discovered, including all the effects and consequences thereof, and (b) any and all of the
claims or causes of action that could have been made at the Arbitration by the Releasor
against the Releasees, in respect of and arising from the CES Contract and the Termination

Letter, and that this Full and Final Release is to be construed liberally as against the
Releasor to fulfill the said intention.

AND FOR THE SAID CONSIDERATION it is agreed and understood
that, the Releasor will not make any claim in respect of and arising from the CES Contract
and the Termination Letter or take any proceedings, or continue any proceedings againsf
any other person or corporation who might claim, in any manner or forum, contribution or
indemnity in common law or in equity, or under the provisions of any statute or

regulation, from any other party discharged by this Full and Final Release.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall

operate conclusively as an estoppel in the event of any claim, action, complaint or



proceeding which might:be brought in" the future by the Releasor with respect to the
matters covered by this Full and Final Release and arising from the CES Contract, the
Termination Letter and the Arbitration. This Full and Final Release may be pleaded in the
event any such claim, action, complaint or proc_:eéding is brought, as a complete defence
and reply, and may be relied upon in any proceeding to dismiss the claim,. action,
complaint or proceeding ona summary basis and no objection will be raised by any party
in any subsequent action that the other parties in the subsequent action were not privy to

the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions,
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES

Contract and the Termination Letter which it has released by this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor
nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
CES Contract and the Termination Letter.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the settlement underlying it will be held in confidence
and will receive no publication either oral or in writing, directly or indirectly, unless
" deemed essential on auditor’s or accountants’ written advice for finaricial statements or
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admissioﬁ of liability will receive the same publication
simultaneously or as may be required by law, including without limitation, the disclosure

requirements of applicable securities law.

DATED this ___ day of , 2011.




TRANSCANADA ENERGY LTD.

By:

Title



Crystal Pritchard

From: lvanoff, Paul [Plvanoff@osler.com]

Sent: Thursday, July 28, 2011 8:47 PM
To: Michael Lyle

Cc: . Sebastiano, Rocco

Subject: RE; TCE

Attachments: ~ WSComparison_V1-v2.pdf
Mike, s _ S

Please see the attached mark-up of the draft Release.
Regards, :

=

Paul vanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

(]

From: Michael Lyle [mailto: Michael.Lyle@powerauthority.on.ca]
Sent: Thursday, July 28, 2011 4:42 PM-

To: Sebastiano, Rocco; Ivanoff, Paul
Subject: FW: TCE

As per my voice message with Rocco. Can we set up a call for 9am tomorrow morning? | do not see much point in
focusing on the standard arbitration clauses since we are not a party to the arbitration and clearly also they have
conceded everything that TCE has asked for on the scope of the arbitration. The key issues from my perspective are: {i)
there is some discussion between TCE and 10 about whether OPA needs to be a party to the arbitration agreement ([ am
unclear for what purpose and | would prefer not to be in light of all the circumstances); {ii)Are we satisfied with the form
of the release; (iii) repurposing of the turbines (we had broached this subject before with David Livingston but clearly it
does not appear in the document). {am sure that you have lots of questions and | will provide more context on the

phone call.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs -
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Torento, Ontario, M5H 1T1

Direct; 416-9869-6035

Fax: 416.969.8383

Email: michael.lvle@powerauthority.on.ca



This e-mail message and any files fransmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidentiat
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}), any dissemination, distribution or copying of this e-mail message or
any fites transmitied with it is strictly prohibited. If you have received ihis message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicabie law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediatety and delete this e-rmail message.

From: Dermot Muir [mailto:Dermot. Muir@infrastructureontario.ca]
Sent: July 28, 2011 4:19 PM

To: Michael Lyle

Cc: David Livingston

Subject: TCE

Michael:

Please find attached the latest draft Arbitration Agreement.A This is not yet an agreed text with TCE but is
getting close. I would be happy to discuss with you at your convenience.

Regards
Dermot

Dermot P. Muir :
General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

‘This e-mail is intended anly for the personal and confidential use of the recipiené(s) named above, If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, disteibution or copying is strictly prohibited. If you have received this e-mail in error,
please nofify the sender immediately by return e-mail and permanently delete the copy you received.

This e-mail message Is privileged, confidenfial and subject to
copyright. Any uniautherized use or disclosure is prohibited.

Le contenu du present courrietl est privilégié, confidentiel et
soumis a des droits d'auteur. |l est interdit de I'ufiliser ou
de le divulguer sans autorisation.




¢ SCHEDULE#B” i -

FULL AND FINAL RELEASE -

| WHEREAS TRANSCANADA ENERGY LTD. (“fCE’) and HER
MAJESTY THE QUEEN IN RIGHT OF ONTARIO (the “HMQ"). have agreed fo settle
all matters outstanding between them in respect of and arising from the Southwest GTA
Clean Energy Supply Contract dated as of October 9, 2009 (“CES Corl-tract’;) INTD: I-fMg
is not a party to the CES Contract. Is OPA to be referred to here as well as agreeing to
settle?] and the letter dated October 7, 2010 by which the Ontario Power Authority (the
“QPA”) terminated the CES Contract [NTD: “termination” has not been admitted by the

OPA. In any event, it is not necessary to describe if as a Fermination Letter in the
Release, Why not just refer to the letter from the OPA to TCE as the October 7th Letter;
there is no reas'(-)rll to cast it as a “termination” letter in the Release] and acknowledged
that TCE was entitled to its reasonable damages INTD: it is not necessary to describe this
as an acknowledgement to damages, particularly when in the latter part of this draft
Release there is an acknbwledgement that liability is not admitted] (the “Termination
L..etterv”) |NT!- ): call it the “October 7t Letter” instead of the Terﬁianti_on tel-terl;

A IN CONSIDERATION of the paymént of the settlernent amount agreed by
the parties INTD: which “parties”? do they mean to include OPA?] for all clailﬁs arising
from the CES Contract and the Termination Letter.[as set out in the [InSertfitlceor
consideration being given from the OPA in connection with this Release?] and/or in

consideration of the payment of the Final Award made in the arbitration proceedings

between TCE and HMQ pursuant to an Arbitration Agrement dated », and the payment by
HMQ [NTD: add the OPA?lto TCE of the sum of $5.00 (five dollars) and for other good
and valuable consideration, the receipt and sufficiency of which is hereby ackﬁowledged,
by the undersigned, TCE, its directors, officers, employees, agents, administrators,



successors, shareholders, members, subsidiaries, affiliates, insurers, assigns and related

parties from time to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DPISCHARGES WITHOUT QUALIFICATION HMOQ and OPA and their respective
directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and
assigns [NTD: HMO_may want to consider whether this list adequately addresses
Ministers etc.](the “Releasees”) from all manner of actions, causes of acfion, suits,
proceedings, debts, dues, accounts, obligations, bonds_[NTD: OPA_is holding a
bond/security re the OGS project? How is 'that to be handled?], covenants, duties,
contracts, complaints, claims and demands for damages, monies, losses; indemnities, costs,
interests in loss, or injuries howsoever arising which hereto may have been or may hereafter
be sustained by the Releasor in relation to or in connection with the CES Contract, the -
Termination Letter [NTD: replace with “October 7t Letter”] or- the Arbitration and from
any and all actions, causes of action, claims or demands of whatsoever nature, whether in
contract or in tort or arising as a fiduciary duty or by virtue of any statute or otherwise or by
reason of any damage, loss or injury arising out of the matters set forth above and, without
limiting the generality of the foregoing, from any and all matters that were raised or could
have been raised in respect to or arising out of the CES Contract; and the Termination Letter
[NTD: replace with “October 7t Letter”]. Notwithstandnig the foregoing, nothing in this
Full and Final Release will limit, restrict or alter the obligations of HMQ to comply with the
terms of any settlement agreement with the Releasor or to comply with any Final Award

made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract and the Termination Letter_[NTD: replace
with “October 7th Letter”], but also injuries, losses and damages not now known or
anticipated but which may later develop or be discovered, including all the effects and

consequences thereof, and (b) any and all of the claims or causes of action that could have



beeriimade: at the: Arbltratlon 'NTD: :add:%o1s ml—"an.':-'-le ral ] roceedin '

’ by/ this Releasor
agamst the Releasees, in respect.fofsienddis: -arising; . froms the CESA,Contract “alfide the

Termmatl Letter |N’ID reglace _with “October 7% Letter”], and that thls Full and Final

AND FOR THE SAID{GONS_IDERA:TION%itis-?agreed':'and understood that,
| the Releasor W111 not make any. c1a1m in respect of aﬂdor arlsmg from the CES Contract and
the Ternunauon Letter or take any proceedmgs, or contmue any proceedmgs agamst any
other person or corporahon who rmght cla1m, in any manner or forum, contrlbution or
mdemmty in common law or in equlty, or under the pIOVISIOI'IS of any statute or regulatlon,

from any other party dlscharged by this Full and Fmal Release. _

_ IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall
Aoperate concluswely as an estoppel in the event of any clalm, action, complamt or
proceedmg which mlght be brought in the future by the Releasor W1th respect to the matters
covered by this Full and Final Release and arlsmg from the CES Contract the Termmatlon
vLetter [NTD: reglaee with ”October 7% Letter"Jand the Arbitration. This Full and Final
Release may be pleaded in the event any such claim, act10n, complamt or proceedmg is
-brought as a complete defence and reply, and may be rehed upon in any proceeding to
| dismiss the claim, action, complaint or proceeding on a summary basis and no objection will
be raised by. any party in any subseqhent action that the other parties in the subsequent
‘action were not privy to the formation of this Full and Final Release. .

'AND FOR THE‘ SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions,
causes of action, elaims, debts, suits or demands of any nature or kind arising from the CES
Contract and the Termination Letter [NTD: replace with “October 7t Letter”]which it has
released by this Full and Final Release. '

I'I' 1S FURTHER UNDERSTOOD AND AGREED that ﬂer‘daer—the—Releasef

nornone of the Releasees admits liability or obhgatlon of any kind Whatsoever in respect of



the CES-Contract-and-the TerminationTLettermatters which are the subject of this Full and
'Final Release and that such liabiltiy is expressly denied. '

IT IS EQRTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall‘ be bihding ﬁp_ori and enure to the benefit of the successors or assins, as the case
av be, of all the parties to this Full and Firial Reiease". .

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be governed by the laws of the Provinc'e of Ontario and the laws of Canada
applicable_therein. TCE attorns to the non-exclusive jurisdiction, 6f the courts of the
Province of Ontario in respect of anv dispute arising from or in connection with or in
consequence of this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the settlement underlying it will be held in confidence
[INTD: Add "by_ the Releasor”] and will receive no publication either oral or in writing,
directly or indirectly, unless deemed essential on auditor’s or accountants’ written advice
for financial statements or income tax purposes, or for the purpose of any judicial
proceeding, in which event the fact the settlement is made without admission of liability
will receive the same publication simultaneously or as may be required by law, including

without limitation, the disclosure requirements of applicable securities law.

TCE ACKNOWEEDGES AND AGREES that it fully understands the terms

of this Full and Final Release and has delivered same voluntarily, after receiving

independent legal advice, for the purpose of making full and final compromise and
settlement of the claims and demands which are the subject of this Full and Final Release.

PATEDthis—————dayof ———————— 2011 IN WITNESS
WHEREOF the Releasor has executed under seal this Full and Final Release by the

hand of its properly authorized signing officer this dav of
L2011,




TRANSCANADA ENERGY LTD.

By: c/s

Title






Crystal Prltchard

From: Ivanoff, Pau! [Plvanoﬁ@osler com]

‘Sent: Friday, July 29, 2011 11:42 AM
To: Michae! Lyle ;

Cc: Sebastiano, Rocco

Subject: RE: TCE

Mike,

If the release granted by TCE is under seal and supported by a notiiinal payrient from OPA: (such as $5); it is -
strongly the better view that this should insulate the release from any subsequent challenge by TCE on the
grounds that there was no consideration given for it. If, in addition, there is a mutual agreement to terminate the
contract with mutual releases and return of security, and it is clear that the release granted by OPA extends to _.
-any claim for legal costs that OPA may have had in the litigation that was anticipated based on TCE’s notice to "
the Crown under the Crown Liability and Proceedings Act, we think there is no practical risk that TCE’s release
would be treated as void for want of consideration.

[

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862 6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP ]
Box 50, 1 First Canadian Place ) .
Toronto, Ontario, Canada M5X 1B8

<]

From; Michael Lyle [mailto:Michael, Lyle@powerauthonty on.ca]
Sent: Friday, July 29, 2011 9:31 AM

To: Ivanoff, Paul _

Cc: Sebastiano, Rocco

Subject: RE: TCE

Assuming for amoment that we can keep the OPA as a non-party to the arbitration, would a mutual agreement to
terminate the contract with mutuai releases and return of security adequately address your consideration concern?

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric, M5H 1T+

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca




This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
andfor exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or

any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message ’

From: Ivanoff, Paul [mailto:PIvanoff@osler.corn]
Sent: July 28, 2011 8:47 PM

To: Michael Lyle

Cc: Sebastiano, Rocco

Subject: RE: TCE

Mike,
Please see the attached mark-up of the draft Release.
Regards,

B

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

E

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Thursday, July 28, 2011 4:42 PM

To: Sebastiano, Rocco; Ivanoff, Paul

Subject: FW: TCE

As per my voice message with Rocco. Can we set up a call for 9am tomorrow morning? 1 do not see much point in
“focusing on the standard arbitration clauses since we are not a party to the arbitration and clearly also they have
conceded everything that TCE has asked for on the scope of the arbitration. The key issues from my perspective are: (i}
there is some discussion between TCE and 10 about whether OPA needs to be a party to the arbitration agreement {l am
unclear for what purpose and | would prefer not to be in light of all the circumstances}; (ii)Are we satisfied with the form
of the release; (iii) repurposing of the turbines {we had broached this subject before with David Livingston but clearly it

does not appear in the document). | am sure that you have lots of questions and 1 will provide more context on the
phone call.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, MAH 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca




This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is priviteged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files fransmitted with it is strictly prohibited. If you have received this message in error, or are not the named réciplent(s), please notify the sender immediately
and delete this e-mail message

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law, If you are not the intended reciplent(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have recelved this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal
Sent: July 28, 2011 4:19 PM

To: Michael Lyle

Cc: David Livingston

Subject: TCE

Michael:

Please find attached the latest draft Arbitration Agreement. This is not yet an agreed text with TCE but is
getting close. I would be happy to discuss with you at your convenience.

Regards

Dermot

Dermeot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)

Dermot. Muir@infrastructureontario.ca

SOLICITOR/CLIENT FRIVILEGE

This e-mail is intendeci only for the personal and confidential nse of the recipient(s) named above, If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by return e-mail and permanently delete the copy you received.

This e-mail message is privileged, confidential and subject to
copyright.. Any unauthorized use or disclosure is prohibited.

Le cortenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur, |l est interdit de l'uiliser ou
de le divulguer sans autorisation.

Wk a i






Crystal Pritchard = | T T

From: ~ James Hinds [im_hinds@irish-line.com]

Sent: Saturday, July 30, 2011 10:04 AM
To: Michae! Lyle; Colin Andersen .

Subject: . Re: Arbitration Agreement

We can use the Monday Siot “to ‘provide 1nformat10n “to Board on TCE DR "i Y

. We can keep the Wednesday slot for decision on TCE if it suité S,
¢ .

Jim Hinds
(416) 524-6949

----- Original Message-----

From: "Colin Andersen” [Colin. Andersen@powerauthorlty on.ca]
Date: ©7/30/2011 08:15 AM

To: "Michael Lyle" <Michael.Lyle@powerauthority.on. ca>
Subject: Re: Arbltratlon Agreement

Ok had a quick look. Talked to david 1 last night after board meeting. I gather the govt's
expectation is that our board will review at wed board meeting. They approved version 2 - us
in. Hard for us to change anything as thatwill require a trip back through their decison
process. Jim we will review in more detail but looks like will need decision item with
board at one of upcoming slots, once we are.ready.

From Michael Lyle

Sent: Friday, July 29, 2011 08:07 PM
To: Colin Andersen

Subject: Fw: Arbitration Agreement

FYi. I am on road to a family wedding but will lock at it tomorrow morning.

From: David Livingston [mailto:David.Livingston@infrastructureontario.ca]
Sent: Friday, July 29, 2011 67:54 PM

To: Michael Lyle

Cc: Dermot Muir <Dermot.Muir@infrastructureontario.ca>

Subject: FW: Arbitration Agreement

Mike,

I spoke to Colin tonight and would appreciate you making sure he gets this draft of the
agreement, which has come a long way from where we started. I expect to be talking to him
again sometime over the weekend, given the time crunch between now and your Board meeting
next Wednesday, and I am sure he would be immeasurably helped by knowing exactly what the
agreement currently has to say. :

Thanks.
David
From: Dermot Muir

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Llyle@powerauthority.on.ca’



Cc: David Livingston
Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement. I have blacklined it
to the version circulated last night. If possible I would appreciate speaking to you later
this evening or tomorrow once you have had a chance to review. Please feel free to call me
on my bb 416-473-5667. ‘ '

Regards
Dermot

Dermot P. Muir -

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)

Dermot . Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named

above. If the reader of this e-mail is not an intended recipient, you have received this e-

mail in error and any review, dissemination, distribution or copying is strictly prohibited.

If you have received this e-mail in error, please notify the sender immediately by return e-
mail and permanently delete the copy you received.

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or
exempt from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.



-Crystal Pritchard,, :

From Dermot Muir [Dermot Murr@mfrastructureontano ca]

Sent: ‘ ' Saturday, July 30, 2011 11: 24 AM
To: , Michael Lyle S
Subject: RE: Arbitration Agreement

Michael:

Would the following work for you?

AND WHEREAS by letter dated October 7, 2010 the @B APZaVein0ticecoh theitel BEEER of the CES Contract and
acknowledged that TCE was entitled to its reasonable damages, including the ant|c1pated fi nancral value of the CES
Contract; :

Dermot

From: Michael Lyle [malito:Michael.Lyle@powerauthotity.on.ca
Sent: Saturday, July 30, 2011 9:51 AM

To: Dermot Muir

Subject: Re: Arbitration Agreement

Sure

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: Saturday, July 30, 2011 09:37 AM

To: Michael Lyle
Subject: Re: Arbitration Agreement

Does 11:00 work?

From: Michael Lyle <Michael.Lyle@powerauthority.on.ca>

To: Dermot Muir
Sent: Sat Jul 30 09:26:08 2011
Subject: Re: Arbitration Agreement

Let me know when is a good time this morning to give you a call.

From: Dermot Muir [mailto:Dermot. Muir@infrastructureontario.cal
Sent: Friday, July 29, 2011 08:13 PM

To: Michael Lyle

Cc: David Livingston <David.Livingston@infrastructureontario.ca>
Subject: Re: Arbitration Agreement’

Thanks Michael

From: Michael Lyle <Michael.l yle@powerauthority.on.ca>
To: Dermot Muir

Cc: David Livingston

Sent: Fri Jul 29 20:11:38 2011

Subject: Re: Arbitration Agreement



| have forwarded this to Colin as per your request. | am on the road right now to a family wedding so ! will not be able to
get back to you tonight but will look at it first thing tomorrow morning. | will be back in my office by mid Sunday
afternoon for rest of weekend on another matter so will be easy to reach then.

From: 'Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: Friday, July 29, 2011 07:18 PM

To: Michael Lyle

Cc: David Livingston <David.Livingston@infrastructureontario.ca>
Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement. Ihave blacklined it to the version circulated
Jast night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards
Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential nse of the recipient(s) named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is sirictly prohibited. If you have received this e-mail in etror,
please notify the sender immediately by retoon e-mail and permanently delete the copy you received.
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This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.




Crystal Pritchard

From: ' Dermot Muir {Dermot. Muw@lnfrastructureontano ca]
Sent: Sunday, July 31, 2011 11:23 AM =24 AN
To: Michael Lyle

Subject: Re: Arbitration Agreement

Michael:

David has suggested that we have a chat about the business terms.
Couid you please let me know what time would work for youA'-?“
Thanks

Dermot

From: Michael Lyle <Michael.lyle@powerauthority.on.ca>

To: Dermot Muir
Sent: Sat Jul 30 12:04:57 2011
Subject: Re; Arbitration Agreement

Agreed.

From: Dermot Muir | rnailto:Dermot.Muir@infrastfuctureontario.ca|
Sent: Saturday, July 30, 2011 12:04 PM

To: Michael Lyle
Subject: Re: Arbitration Agreement
Thanks Michael. I give that a try. 1 think that if we can quote the letter as closely as possible we could get buy in.

Dermot

From: Michael Lyle <Michael.Lyle@powerauthority.on.ca>
To: Dermot Muir

Sent: Sat Jul 30 12:00:29 2011

Subject: Re: Arbitration Agreement

How about: the OPA proposed the negotiation of a mutual agreement to terminate the CES Contract

From: Dermot Muir [mailio:Dermot. Muir@infrastructureontario.ca]
Sent: Saturday, July 30, 2011 11:24 AM

To: Michael Lyle

Subject: RE: Arbitration Agreement

Michael:

Would the folfowing work for you?

AND WHEREAS by letter dated October 7, 2010 the DR ARavEmolIce ol Hearmination of the CES Contract and

m- A9 i - ARELLIRE el
acknowledged that TCE was entitled to its reasonable damages mcludmg the antncnpated financial value of the CES

Contract;




Dermot

From: Michael Lyle [mailto:Michael.l yle@powerauthority.on.ca
Sent: Saturday, July 30, 2011 9:51 AM

To: Dermot Muir '

Subject: Re: Arbitration Agreement

Sure

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal
Sent: Saturday, July 30, 2011 09:37 AM

To: Michael Lyle

Subject: Re: Arbitration Agreement

Does 11:00 work?

From: Michael Lyle <Michael.Lyle@powerauthority.on.ca>
To: Dermot Muir

Sent: Sat Jul 30 09:26:08 2011
Subject: Re: Arbitration Agreement

Let me know when is a good time this morning to give you a call.

From: Dermot Muir [mailto: Dermot. Muir@infrastructureontario.ca]
Sent: Friday, July 29, 2011 08:13 PM )

To: Michae! Lyle

Cc: David Livingston <David.Livingston@infrastructureontario.ca>
Subject: Re: Arbitration Agreement

Thanks Michael

From: Michael Lyle <Michael.Lyle@gowerauthorigg.on.ca>

To: Dermot Muir

Cc: David Livingston

Sent: Fri Jul 29 20:11:38 2011
Subject: Re: Arbitration Agreement

i have forwarded this to Colin as per your request. 1 am on the road right now to a family wedding so { will not be able to
get back to you tonight but will look at it first thing tomorrow morning. [ will be back in my office by mid Sunday
afternoon for rest of weekend on another matter so will be easy to reach then.

From: Dermot Muir [mailto:Dermot. Mu;r@mfrastructureontarlo ca]
Sent: Friday, July 29, 2011 07:18 PM

To: Michael Lyle

Cc: David Livingston <David.Livingston@infrastructureontatio.ca>
Subject: FW: Arbitration Agreement

Michael:



Please find attached the latest version of the arbitration agreemeht I have blacklined it to the version circulated -
last night. If p0331ble I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473- 5667 :

Regards
Dern_lot

Dermot P. Muir

General Counsel and Corporate Secretary

Infrastructure Ontario

777 Bay Street, 9th Floor

Toronio, Ontario

M5G 2C8

(416) 325-2316 S - : : S
(416) 263-5914 (fax)

Dermot.Muir@infrastructureoniario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in eror and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error, .
please notify the semder immediately by return e-mail and permanently delete the copy you received.

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message,







Crystal Pritchard

From: .' Michael Lyle.

Sent: Sunday, July 31, 2011 12:27 PM I
To: '‘Dermot.Muir@infrastructureontario.ca' LTS D T BN g
_ Subject: Re: Arbitration Agreement

Ican taik in next 10 mmutes before I get on highway. Otherwise, I can puil off hlghway if you Iet me know when.you are
_both available.

From: Dermot Muir [mailto: Dermot.Muir@infrastructureontario.ca]
Sent: Sunday, July 31, 2011 11:23 AM

To: Michael Lyle

Subject: Re: Arbitration Agreement

Michael:

David has suggested that we have a chat about the business terms.
Could you please let me know what time would work for you?-
Thanks

Dermaot .

From: Michael Lyle <Michael.L yle@powerauthority.on.ca>

To: Dermot Muir
Sent: Sat Jul 30 12:04:57 2011
Subject: Re: Arbitration Agreement

Agreed.

From: Dermot Muir [mailto:Dermot, Muir@infrastructureontario.ca)
Sent: Saturday, July 30, 2011 12:04 PM

_ To: Michael! Lyle
Subject: Re: Arbitration Agreement
Thanks Michael. I'l give that a try. | think that if we can quote the letter as closely as possible'wé could getbuy in. -

Dermot

From: Michael Lyle <Michael. Lyle@powerauthorlgy on.ca>

To: Dermot Muir
Sent: Sat Jul 30 12:00:29 2011
Subject: Re: Arbitration Agreement

How about: the OPA proposed the negotiation of a mutual agreement to terminate the CES Contract

From: Dermot Muir [mailto:Dermot. Muir@infrastructureontario.ca]
Sent: Saturday, July 30 2011 11:24 AM
To: Michael Lyle




Subject: RE: Arbitration Agreement
Michael;

Would the following work for you?

SR

AND WHEREAS by letter dated October 7, 2010 the BFAgavenotice oranetermination of the CES Contract and

acknowledged that TCE was entitled to its reasonable damages, including the anticipated financial value of the CES
Contract; ‘ |

Dermot

From: Michae! Lyle [mailto:Michael.Lyle@powerauthority.on.ca
Sent: Saturday, July 30, 2011 9:51 AM

To: Dermot Muir

Subject: Re: Arbitration Agreement

Sure

From: Dermot Muir [mailto:Dermot.Muir@infrastructurecntario.ca]
Sent: Saturday, July 30, 2011 09:37 AM

To: Michael Lyle

Subject: Re: Arbitration Agreement

Does 11:00 work?

From: Michael Lyle ?Michael.l.y[e@powerauthorigg.on.ca>
To: Dermot Muir

Sent: Sat Jul 30 09:26:08 2011
Subject: Re: Arbitration Agreement

Let me know when is'a good time this morning to give you a call.

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal
Sent: Friday, July 29, 2011 08:13 PM
To: Michael Lyle

Cc: David Livingston <David.Livingston@infrastructureontario.ca>
Subject: Re: Arbitration Agreement

Thanks Michael

From: Michae! Lyle <Michael.Lyle@powerauthority.on.ca>
To: Dermot Muir

Cc: David Livingston

Sent: Fri Jul 29 20:11:38 2011

Subject: Re: Arbitration Agreement

1 have forwarded this to Colin as per your request. | am on the road right now to a family wedding so | will not be able to
get back to you tonight but will look at it first thing tomorrow morning. | will be back in my office by mid Sunday
afternoon for rest of weekend on another matter so will be easy to reach then.



From: Dermot Muir |mailto:Defmo;.Muir@infrastructureontario.caI
Sent: Friday, July 29, 2011 07:18 PM

To: Michael Lyle

Cc: David Livingston <David. Lw:ngston@_mfrastructureontarlo ca>
Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement, I have blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards

Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrasiructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(4156) 325-2316

(416) 263-5914 (fax)

Dermot Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient{s) named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by return e-mail and permanently delete the copy you received.
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privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have recelved this message in error,
or are not the named recipient(s}, please notify the sender immediately and delete this e-mail message.




Crystal Pritchard

From: ' Dermot Muir [Dermot Muir@infrastructureontario. ca]

Sent: Sunday, July 31, 2011 12:34 PM -
To: Michael! Lyle
Subject: Re: Arbitration Agreement

Thanks Michael. Whatever time is good for you.

Dermot

From: Michael Lyle <M1chael Lyle@powerauthorlty on.ca>
To: Dermot Muir

Sent: Sun Jul 31 12:33:08 2011

Subject: Re: Arbitration Agreement

This evenng fine will be in office

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: Sunday, July 31, 2011 12:29 PM

To: Michael Lyle

Subject: Re: Arbitration Agreement

Thanks Michael. David has told me that he can't do it now until after 5. So perhaps we should wait until tomorrow if that
works for you? Or this evening?

Dermot

'From: Michael Lyle <Michael.Lyle@powerauthority.on.ca>
To: Dermot Muir

Sent: Sun Jul 31 12:27:15 2011

Subject: Re: Arbitration Agreement

1 can talk in next 10 minutes before | get on highway. Otherwise, | can pull off highway if you let me know when you are
both available.

From: Dermot Muir [ mailto:Dermot. Muir@infrastructureontario.ca)
Sent: Sunday, July 31, 2011 11:23 AM

To: Michael Lyle

Subject: Re: Arbitration Agreement

Michael:

DaQid has suggested that we have a chat about the business terms.
Could you please let me know what time would work for you?
Thanks

Dermot




From: Michael Lyle <Michael.Lyle@powerauthority.on.ca>
To: Dermot Muir

Sent: Sat Jul 30 12:04:57 2011

Subject: Re: Arbitration Agreement

Agreed.

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: Saturday, July 30, 2011 12:04 PM

To: Michael Lyle

Subject: Re: Arbitration Agreement

Thanks Michael. I'll give that a try. | think that if we can quote the letter as closely as possible we could get buy in.

Dermot

From: Michael Lyle <Michael.Lyle@powerauthority.on.ca>
To: Dermot Muir

Sent: Sat Jul 30 12:00:29 2011

Subject: Re: Arbitration Agreement

How about: the OPA proposed the negotiation of a mutual agreement to terminate the CES Contract

From: Dermot Muir [mailto: Dermot.Mulr@infrastructureontario.ca]
Sent: Saturday, July 30, 2011 11:24 AM

To: Michael Lyle

Subject: RE: Arbitration Agreement

Michaek:

Would the following work for you?

AND WHEREAS by letter dated October 7, 2010 the GPAEaveinotice ot thetermination of the CES Contract and

acknowledged that TCE was entitled to its reasonable damages, mcludlng the anticipated financial value of the CES
Contract;

Dermot

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Saturday, July 30, 2011 9:51 AM

To: Dermot Muir

Subject: Re: Arbitration Agreement

Sure

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca)l
Sent: Saturday, July 30, 2011 09:37 AM

To: Michael Lyle

Subject: Re: Arbitration Agreement

Does 11:00 work?




From: Michael Lyle <M|chael Ly[e@powerauthorlty on.ca>

" To: Dermot Muir

Sent: Sat Jul 30 09:26:08 2011
Subject: Re: Arbitration Agreement

Let me know when is a good time this morning to give you a call.

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: Friday, July 29, 2011 08:13 PM

To: Michael Lyle

Cc: David Livingston <David. L|v1ngston@lnfrastructureontano ca>
Subject: Re: Arbitration Agreement o

Thanks Michael

From: Michael Lyle <Michael.Lyle@powerauthority.on.ca>
To: Dermot Muir

Cc: David Livingston

Sent: FriJul 29 20:11:38 2011

Subject: Re: Arbitration Agreement

| have forwarded this to Colin as per your request. | am on the road right now to a family wedding so 1 will not be able to
get_back to you tonight but will look at it first thing tomorrow morning. | will be back in my office by mid Sunday
afternoon for rest of weekend on another matter so will be easy to reach then..

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: Friday, July 29, 2011 07:18 PM

To: Michael Lyle

Cc: David Livingston <David.Livingston@infrastructureontario.ca>

Subject: FW: Arbitration Agreement
Michael:

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards

Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrasfructure Ontaric

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE



This e-mail is intended only for the personal and confidential use of the recipient(s) named abaove. If the reader of this e-mail is not an intended recipient,

you have received this e-mail in ¢rror and any review, dissemination, distribution or copying is sirictly prohibited. If you have received this e-mail in error,
please notify the sender imntediately by return e-mail and permanently delete the copy you received.
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or are not the named recipient(s), please notify the sender immediately and delete this e-mall message.




Crystal Pritchard

From: Dermot Muir [Dermot. Muir@infrastructureontario.ca]

Sent: Sunday, July 31, 2011 3:53 PM -

To: - Michael Lyle

Cc: David Livingston

Subject; RE: Arbitration Agreement ’

Attachments: Draft Arbitration Agreement_FINALS_]O.docx; Blackline Draft Arbitration Agreement. FINALS

_lO vs Draft Arbitration Agreement_ FINALQ 10.docx

Michael:

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new
confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resolved shortly.

| look forward to speaking to you this evening.

Regards

Dermot

From: Dermot Muir

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston

Subject: FW: Arbitration Agreement

Michael:;

Please find attachied the latest version of the arbitration agreement. I have blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667. _

Regards
‘Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

MBG 2C8

(416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by return e-mail and pexrmanently delete the copy you received.



" fweetev % IN'THE MATTER OF AN ARBITRATION

Claimant
| and.
HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO

POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 megawatt gas fired generatmg station in
Qakville Ontario (the “OGS");

_ AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R5.0., 1990, c. P. 27 ("PACA”"), of
its intent to commence an action against the Province of Ontario to recover the



damages the Claimant suffered because of the termination of the CES Contract (the
“Claim”);

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
CES Contract; or (b} any limitation on or reduction of the amount of damages which
. might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of
Qakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant.is entitled to as a result of the termination of the CES
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
$.0.1991, c.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record; ‘

NOW THEREFORE, in consideration of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the Parties agree as
follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are frue arnd correct.



Section 1.2 Act

" The provisions of the Act shall apply to this Arb1trat1011 Agreement except as varied
or excluded by this Agreement or other writteh agreement of the Parties,”

. ARTICLE2

Section 2.1 - Consideration

~In consideration of the Parties each agreeing to pursue the resolution of this
matter by way of binding arbitration in accordance with the Act, and on the
understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree:

(@) the Claim against the Province of Ontario and the OPA will not be
pursued in the Courts; and

HEagE

(b) - Eohtemporaticous with the satisfaction by the Province of Ontario of

any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule “B” attached
hereto.

ARTICLE 3
ARBITRATOR

Section 3.1

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “ Arbitrator”).

ARTICLE4
JURISDICTION OF ARBITRATOR

Section 4.1 _ Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 The Disputee

~ The Arbitrator shall fully and finally determine the amount ‘of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.



Section 4.3 Waiver of Defences

(a) The Respondents agree that they are liable to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract.

| (b)  The Respondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

(ii) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract.

(¢)  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was

contemplated by it would have been built and would have operated;
and

(ii) the reasonable damages including the anticipated financial value of
the CES Contract which is understood to include the following
components:

(a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a); and

(c) each Party reserves its rights to argue whether the
Respondent is liable to compensate the Claimant for the
ferminal value of the OGS, if any, where terminal value is
understood to mean the economic value of the OGS that may be
realized by Claimant in the period after the expiration of the



sao o flcowr. ol twenty year termof the OGS Contract for its rémaining’ useful
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Sectlon44 _ Arbltrator ]unschctlon R

W1thout Inmtmg the ]urlsdlctlon of the Arb1trator at law, the subrmssmn to
arbitration hereunder shall confer on the Arbm'ator the jurisdiction to:

(@)  determine any queshon as to the Arbitrator’s jurisdiction including
any objections with respect to the exIStence, scope or validity of thls
Agreement;

(b)  determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as may be réquired in respect
of such issues;

(c)  determine any question of law arising in the Arbitration;

(d) receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

(&)  make one or more interlocutory or interim orders;

(f) include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbitrator; and

(g) proceed in the Arbitration and make any interlocutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section 4.5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194.( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
~motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s
accounts and the Expenses shall be ultimately determined with reference to the



Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section 4.6 Timetable

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines.

ARTICLE5
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 - Defence

The Respondent shall deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statement of Defence.

. ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
- meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues

in dispute) identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery. ' ’

In preparation of witnesses for discovery and in connection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.



s arsWhiens theyi meet.and confer, the Partres shall determme a date by.which each
shall deliver-to- the . otheér:a. list: 1dent1fy1ng -any:-and:all:records and doctiments,
~ whéther. wiitten; electioni¢: or: -otherwise; being produced for;the: purpase- of; this
Arbltratlon andr by Whlch each shall dehver the documents i the format agreed to

Section 6.2

., Parties shall dehver to each other sworn afhdawts of each of thelr Wltnesses

'On'a date to. be detéimined by the Parties when they meet and confer the
Parties shall dehver to'each other respondmg sworn aff1dav1ts from the1r Wltnesses

Sectlon 6 3 Cross Exammahons on Affldav1ts
- The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per

witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

- Within 30 days following cross examinations, the Parties will come to an
.agreement on hearing procedure with respect to calling viva voce evidence, or will
.- attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section64  Expert Reports
| The Parties agree that experts shall meet prior to the preparation of expert

reports to confer and, if possible, agree and settle the assumptions and facts to be
used in the expert reports.

The Part_ies agree on the following timetable for delivery of expert reports:

(a)  expert reports of each Party shall be délivered within 45 days after
completion of cross examinations.

(b) responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(c)  all expert reports delivered and filed in.the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence.

~ Section 6.5 . . Arbitration Hearing

- The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties, The Arbitration Hearing shall be conducted in an expeditious manner -
and in accordance with the Hearing Procedure. A court reporter will be present at




each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Section 4.5 above. '

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation. '

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
~ conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date



upon which the Arbitration Hearing is conducted shall, prior to attendmg, execute a
«.copfidentialityagreement in the form attached hereto.as Schedule A7, rr

| "'""'Sectxon"?l Dec1sxon(s) Timelife

Any mterlocutory or interim awerd(s) shall be:glven in Wr_1t1ng at Toronto,
* with reasons and sha]l be rendered Wlthm forty f1ve (45) days of the conclusmn of-
__ therelevant motlon

- The Arbitrator shall prov1de the- Parhes w1th hlS/ her decision in wrltmg at
Toronto; with reasons, within six (6) months from the delivery of the communication
- of the final submissions from the parties (the “Final Award™). The Arbitrator shall
51gn and date the Fmal Award

Wlthm flfteen (15) days after receipt of the Fmal Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations, corrections, and .
supplementary awards shall be in writing, and the provisions of this Article shall
apply to them.

Sectlon 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties. undertake to carry out the Final
Award without delay. If an interpretation, correction or ‘additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such mterpreta’aon, correction or additionial award to be made,
whichever is earlier. The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses ]urlsdlctlon over the Party against whom the Final Award
is being enforced.



Section 7.3

The Parties agree that it is in their mutual interests that a Final Award [or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE .
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an after tax value to TCE, after
due consideration for the tax implications of the transact:lon, equal to or greater than
the Final Award [or interim final award] (the “Equivalent Value”).

(@)  Upon the request of the Respondent to satisfy the Final Award or
interim final award by the transfer of an asset of Equivalent Value,
TCE shall within ten (10) business days submit a list of assets of
interest (the “ Assets of Interest”) to the Respondent for consideration.
Such list to consist of assets owned by the Province of Ontario or an
agency of the Province of Ontario and at a minimum to include assets
in which TCE has an equity interest or that has been subject to prior
discussion amoungst the Parties. Assets which will provide partial
Equivalent Value may be considered. The Assets of Interest shall be
assets owned by the Respondent or by entities under the direction or
control of the Respondent.

(b)  If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the asset is not one in which TCE (or a wholly
owned affiliate) owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

()  If anasset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns an equity interest at that time, then the Parties shall use

commercially reasonable efforts to attempt to agree on the value of the
asset to TCE.

(d)  In respect of any proposed asset transfer under subsection (b) or {c)
above TCE acting reasonably must be satisfied that:

(i)  the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;
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shall deliver-to- the . otheér:a. list: 1dent1fy1ng -any:-and:all:records and doctiments,
~ whéther. wiitten; electioni¢: or: -otherwise; being produced for;the: purpase- of; this
Arbltratlon andr by Whlch each shall dehver the documents i the format agreed to

Section 6.2

., Parties shall dehver to each other sworn afhdawts of each of thelr Wltnesses

'On'a date to. be detéimined by the Parties when they meet and confer the
Parties shall dehver to'each other respondmg sworn aff1dav1ts from the1r Wltnesses

Sectlon 6 3 Cross Exammahons on Affldav1ts
- The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per

witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

- Within 30 days following cross examinations, the Parties will come to an
.agreement on hearing procedure with respect to calling viva voce evidence, or will
.- attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section64  Expert Reports
| The Parties agree that experts shall meet prior to the preparation of expert

reports to confer and, if possible, agree and settle the assumptions and facts to be
used in the expert reports.

The Part_ies agree on the following timetable for delivery of expert reports:

(a)  expert reports of each Party shall be délivered within 45 days after
completion of cross examinations.

(b) responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(c)  all expert reports delivered and filed in.the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence.

~ Section 6.5 . . Arbitration Hearing

- The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties, The Arbitration Hearing shall be conducted in an expeditious manner -
and in accordance with the Hearing Procedure. A court reporter will be present at




each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Section 4.5 above. '

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation. '

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
~ conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date



# 1 (ii):= " all. necessary: consents;, permits' and: authorizations are available
to: transfer th asset to: TCE and for TCE to.own; and operate the

PR PR (111) ther 2, no, restrictions on TCE's abﬂlty to develop, operate,
cor ey B sell or otherW1se dlspose of the asset; and. . S

o (1v) TCE does not become hable for any pre-closmg llablhhes
N ;relatmg to the asset.

(e) ~ If the Part1es have agreed to the transfer and if the value of the asset to
© TCE is agreed then the Parties will“use- commerc1a]ly 'reasonable
efforts to negotiate and settle the form of Stich definitive documents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between

arm’s length commercial parties.

() M more than ninety (90) days have elapsed after the Final Award [or an
interim final award] of the Arbitrator, atid the Parties have not agreed
on the terms of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to issue a demand
letter to the Respondent demanding immediate payment of the Final
Award [or interim final award] in ¢ash and such payment shall be
made within three (3) days of receipt of such demand letter,

Section 7.4 Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLES .
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all mforrnatlon disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
- agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undettaking” rule as stipulated in Rule 30.1 of the Rules.



For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant’s obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedurés in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE 9
MISCELLANEOUS

Sectipn 9.1 Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound
by this agreement.

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural
and vice verss, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited liability
companies, general and limited partnerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”,
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”.

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.



Section 9.6

This Agreement may be executed in any number of 'counferparts, each of
which will be deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

Counterparts

Section 9.7 Electronic Execution

Delivery -of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 9.8 Counsel

The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration.

Counsel for the Claimant,
TransCanada Energy Ltd.

Counsel for the Respondent,
Her Majesty The Queen in Right of

Ontario
Thornton Grout Finnigan LLP

3200 - 100 Wellington Street West
CP Tower, TD Centre :
Toronto, ON M5K 1K7

Michael E. Barrack
Tel:  (416) 304-1616
Email: mbarrack@tgf.ca

John L. Finnigan
Tel: (416) 304-1616
Fax: (416) 304-1313

Email: jfinnigan@tgf.ca

Counsel for the Respondent,
The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Paul A. Ivanoff
Tel: (416) 862-4223

Ministry of the Attorney General
Crown Law Office ~Civil
McMurtry - Scott Building

720 Bay Street, 11t

Toronto, ON

M7A 259

John Kelly
Tel:  (416) 601-7887
Email: john. kelly@ontario.ca

Eunice Machado

Tel:  (416)601-7562

Fax: (416) 868-0673

Email: eunice.machado@ontario.ca



Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents, records, notices and communications relating to the
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of 2011

TRANSCANADA ENERGY LTD.

By:
Title

TRANSCANADA ENERGY LTD.

By
Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

Title

ONTARIO POWER AUTHORITY

By:
Title






SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, 5.0. 1991, ¢. 17;

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

BETWEEN: ,
TRANSCANADA ENERGY LTD.

Claimant

-and-

HER MAJESTY THE QUEEN IN

RIGHT OF ONTARIQO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(Il.l!)
CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE") and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Contract between the Ontario Power



-+ Authority"and TEE-dated: October 9,+2009; (the: “CES: Contr:
~ Respondents have entered into an Arbltratlon agreement ‘datéd
_ ”Arb1trat10n Agreement”) o

e AND WHEREAS pursuant to the Arbltra‘aon Agreement e has
produced certain information and documents. relatmg to the issues in  this
ArbItratlon and the CES Contract (the “e Informaﬁon”)

AND WHEREAS, pursuant to the Arbitration Agreement, the
Respondents have produced certain information and documents relating to the
issues in this Arbitration and the CES Contract (the “ Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the ¢ Information,
the Respondents Information or the issues in this Arbitration (collectively referred
to with the e Information and the Respondents Information as the “Confidential
Information”);

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respecting the
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. The undersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct.

2. Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, partners, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives"), to receive
and treat any of the Confidential Information produced by or on behalf of the
other: party or its Representatives, or which is made available for review by



(b)

©

(d)

the other party or its Representatives now or in the future, as strictly

‘confidential and proprietary information.

For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect.
of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its

Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Axbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to

restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and
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appropriate efforts . to;<re-acquire:-all *Confidential - Informa’aon that was

previously disclosed to that person or entity, as well as any: copies thereof or

matenals created in connectlon w1th the Confldenhal Informaﬂon

T ;“ seept shdrr Seyriecian)

'f.In the evente that e1ther of the: undermgned is. requested or req_un'ed (by oral

questions; interrogatories,. requests:for - information. or..documents in legal
proceedings, subpoena, civil investigative demand or other similar process)

“to' disclose: any ‘of thé-Cotifidential Information, the indersigned agrees to

provide the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an application to Court for
a protective order or other appropriate remedy.

Each of the under51gned agrees that the other party does not and shall not
have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned-agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the other party when. this Arbitration has been completed, without
retaining any copies thereof.

The undersigned acknowledge and agree that this Agreement shall be

governed by and construed in accordance with the laws of the Province of -
Ontario. If any provision of this Agreement is determined to be illegal,

invalid or unenforceable by a court of competent jurisdiction, that provision

will be severed and the remaining provisions will rémain in full force and

effect.

Notwithstanding anything to the contrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the



11.

Freedom of Information and Protection of Privacy Act, RS.O. 1990, c. E31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all of its
Representatives, including without limitation, its legal advisors.

In witness whereof, the uridersiégned have executed this Agreement at
,this  dayof  ,2011.

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:

Name:
Title:

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD.

Per:
Name:

Title:

Per:
Name:

Title:
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. WHEREAS TRANSCANADA ENERGY LTD. (“ICE”) and HER
MAJESTY. THE QUEEN, IN. RIGHT OF ONTARIO. AND THE ONTARIO POWER .
AUTHORTIY (the “Respondents”) have agreed to settle all matters outstandingrb__etw—een :
them in respect of and arising from the Southwest GTA Clean Energy Supply Contract
dated as of October 9, 2009 (“CES Contract”) and.the letter dated October 7, 2010. by
which the Ontaﬁo Power Authority (the “OPA”) terminated the CES Coniract and

acknowledged that TCE was entitled to its reasonable damages (the “October 7 Letter”);

IN CONSIDERATION of the payment of the settlement amount agreed by
the parties for all claims arising from the CES Contract and the October 7 Letter [as set out

in the [iSerititlcRoRdocumtat ceitniouiEctehicnitelns/arb FAtonkaWaTd] | (the.

‘Arbitration”) and/or in consideration of the payment of the Final Award made in the
arbitration proceedings between TCE and the Respondents pursuant to an Arbitration
Agreement dated P, and the payment by the Respondents to TCE of the sum of $5.00 (five
dollars) and for other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees,
agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates,

insurers, assigns and related parties from time to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective
directors, officers, employees, agents, successors, subsidiaries, -affiliates, insurers and
assigns ('the' “Releasees”) from all manner of actions, causes of action, suits,. proceedings,
debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims
and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries

howsoever arising which hereto may have been or may hereafter be sustained by the



Releasor arising out of, in relation to or in connection with the CES Contract, the
October 7 Letter or the Arbitration and from any and all actions, causes of .action, claims
or demands of whatsoever nature, whether in contract or in tort or arising As a fiduciary
duty or by virtue of any statute or otherwise or by reason of any damage, loss or injury
aiising out of the matters set forth above and, without limiting the generality of the
foregoing, from any and all matters that were raised or could have béen raised in'respect
to or arising out of the CES Contract, the October 7 Letter. Notwithétandnig' the
foregoing, nothing in this Release will limit, restrict or alter the obligations of the
Respondents to comply with the terms of any settlement agreement with the Releasor or to

comply with any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract and the October 7 Letter, but also injuries,
losses and damages not now known or anticipated but which may later develop or be
discovered, including all the effects and consequences thereof, and (b) any and all of the
claims or causes of action that could have been made at the Arbitration by the Releasor
against the Releasees, in respect of and arising from the CES Contract and the October 7
Letter, and that this Full and Final Release is to be construed liberally as against the
Releasor to fulfill the said intention.

AND FOR THE SAID CONSIDERATION it 1s agreed and understood
that, the Releasor will not make any claim in respect of and arising from the CES Contract
and the October 7 Letter or take any proceedings, or continue any proceedings against any
other person or corporation who might claim, in any manner or forum, contribution or
indemnity in common law or in equity, or under the provisions of any statute -or

regulation, from any other party discharged by this Full and Final Release.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall

operate conclusively as an estoppel in the event of any claim, action, complaint or



proceeding whichmight:be brought -in’the future By_thé Releasor with respect to the

matters covered by this Full and Final Release and arising from the CES Contract, the |
October 7 Letter and the Arbitration. This Full and Final Release may be pleaded in the
event any such claim, action, complaint or proceedlng is brought, as a coxhplete defence
and reply, and may be relied upon in any pfoceeding to dismiss the claim, action,
cmelaint or proceeding on a summary basis and no objection will be raised -by any party
. in any subsequent action that the other parties in the subsequent action were not privy to

the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions,
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES

Contract and the October 7 Letter which it has released by this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor
nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
CES Contiract and the October 7 Letter.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the settlement underlying it will be held in confidence
and will receive no publication either oral or in writing, directly or indirectly, unless
deemed essential on auditor’s or accountants’ written advice for financial statements or
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admission of liability will receive the same publication
simultaneously or as ma}} be required by law, including without limitation, the disclosure

requirements of applicable securities law.

DATED this day of 2011




TRANSCANADA ENERGY LTD.

By:

Title



IN THE MATTER OF AN ARBITRATION
BETWEEN:

TRANSCANADA ENERGY LTD.

Claimant
~and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT -

WHEREAS the Ontarioc Power Authority (the “OPA") and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 megawatt gas fired generating station in
Qakville Ontario (the “OGS");

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R5.0.,, 1990, c. P. 27 ("PACA"), of
its intent to commence an action against the Province of Ontario to recover the




damages the Claimant suffered because of the fermination of the CES Contract (the
ﬂ'clajnlﬂ);

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
-damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
CES Contract; or (b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of
Oakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
5.0.1991, c.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the Parties agree as
follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are true and correct.



Section 12 . Act

The provisions of the Act shall apply to this Atbitration Agreement except as varied’
or excluded by this Agreement, or other written agreement of the Parties.

 ARTICLE2

Section 2.1 Consideration

In consideration of the Parties each agreeing to pursue the resolution of this
matter by way of binding arbitration in accordance with the Act, and on the
understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined} is a settlement of the Claimant’s claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree:

() the Claim against the Province of Ontario and the OPA will not be
pursued in the Courts; and

b ¢ 8 with the satisfaction by the Province of Ontario of
any Fmal Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule “B” attached
hereto.
ARTICLE3
ARBITRATOR
Section 3.1

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “Arbitrator”).

ARTICLE4
JURISDICTION OF ARBITRATOR

Section 4.1 Final Decision and Award
The decision and award of the Arbitrator shall be final and binding on the

Parties, subject to the right to appeal questions of law to the Ontano Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 ‘The Disputes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.




Section 4.3 Waiver of Defences

(a) The Respondents agree that they are liable to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anhczpated _
financial value of the CES Contract.

(b) The Respondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

(ii) any limitation on or reduction of the amount of damages which

ight otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract.

(c)- For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated;
and

(ii) the reasonable damages including the anticipated financial value of
the” CES Contract which is understood to include the following
components;

{a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

{b) the costs incurred by TCE in comnection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a); and

(c) each Party reserves its rights to argue whether the
Respondent is liable to compensate the Clannant for the
"

1f anv, whele terminal value 15 understood 0 _mean the




Section 4.4

economic value of the OGS that may be realized by Claimant in. &

the period after the expiration of the twenty vear term of the
OGS Contract for its remaining useful life. :

Arbltrator ]unsdlchon -

Without limiting the jurisdiction of the Arbitrator at law, the submission to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to;

@

()

©
d)

©)
®

(8)

determine any question as to the Arbitrator’s jurisdiction including
any objections with respect to the existence, scope or validity of this
Agreement;

determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the

"Act, and make such orders or directions as may be required in respect

of such issues;
determine any question of law arising in the Arbitration;

receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

make one or more interlocutory or interim orders;

include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbitrator; and

proceed in the Arbitration and make any interlbcutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section 34,5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Paities, and that the Arbitrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontarie Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the "Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator’s accounts shall be bome equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s




accounts and the Expenses shall be ultimately determined with reference to the
Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section 34.6 Timetable

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines.

ARTICLE5
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim

The Claimant shall deliver a Statement of Claim on or before October 31;
200316, 2012 '

Section 5.2 Defence

The Respondent shall deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim,

Sectiont 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statement of Defence.

ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be defermined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues
in dispute) identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery.

In preparation of witnesses for discovery and in commection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.




When they meét and confer, the Parties shall dehermme a date by which edch.
shall dehver to the other d: Jist. 1dentlfymg any arnid- a]l records -and documents,

Arbitration, and by which each sha].l delwer the documents m the formnat agreed to
by the Parties.

Section 6.2 Evidence by Witness Affidavits

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other sworn affidavits of each of their witnesses.

On a date to be determined by the Parties when they mest and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses.

Section 6.3 Cross Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator fo determine such procedure (the “Hearing Procedure™)

Section 64 Expert Reports

The Parties agree that experis shall meet pnor to the preparation of expert
reports to confer and, if possible, agree and settle the assumptions and facts fo be
used in the expert reports.

The Parties agree on the following timetable for dehvery of expert reports:

(a) expert reports of each Party shall be delivered within 45 days after
completion of cross examinations,

(b)  responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(c)  all expert reports delivered and filed in the Arbitration shall’include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence.

Section 6.5 Arbitration Hearing

The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner
and in accordance with the Hearing Procedure. A court reporter will be present at




each. day of the Arbitration Hearing and the court reporter will provxde the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the ¢ourt reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Asbitration, which will ﬂtmately
be decided with reference to Section 4.5 above.

Section 6.6 Witness Statements

The Parties will attempt fo reach agreement with regard to whether the
evidence-in-chief of withesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s wiinesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set cut in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality, Any person who attends on any date




upon which the Arbitration Hearing is conducted shall, prior to attending, execute a
confidentiality agreement in the form attached hereto as Schedule “A”,

ARTICLE 7
AWARD

Section7.1 Decision(s) Timeline - .

Any interlocutory or interim award(s) shall be given in writing at Toronto,
with reasons and shall be rendered within forty five (45) days of the conclusion of
the relevant motion.

The Arbitrator shall provide the Parties with his/her decision in writing at
Toronto, with reasons, within six {6) months from the delivery of the communication
of the final submissions from the parties (the “Final Award”), The Arbitrator shall
signt and date the Final Award.

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations, corrections, and
supplementary awards shall be in writing, and the provisions of this Article shall
apply to them.

Section 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out the Final
Award without delay, If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the fime periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier, The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced. ‘




Section 7.3 Subjeet ,

Thie Parties agree that it is in their mutual interests that a Final Award [or an +

interim final award] in favour of the Claimant be satisfied in a manner that furthers .
both the energy interests of the Province of Ontario and the interests of TCE., = .
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or aan interim final award] in favour of the Claimant may be satisfied by
way of the transfer to the Claimant of an asset that has an after tax value to TCE,

after due consideration for the tax implications of the transaction, equal to or greater
than the Final Award [or interim final award] (the “Equivalent Value").

(a} Upon the request of the Respondent to satisfy the Final Award or
interim final award by the transfer of an asset of Equivalent Value,
TCE shall within ten (10) business days submit a list of assets of
interest (the “Assets of Interest”) to the Respondent for consideration.
Such list to consist of assets owned by the Province of Ontario or an
agency of the Province of Ontario and at a minimum to include assets
in which TCE has an equity interest or that has been subject to prior
discussion amoungst the Parfies. Assets which will provide partial
Equivalent Value may be considered. The Assets of Interest shall be
assets owned by the Respondent or by entities under the direction or
control of the Respondent.

(b) If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the asset is not one in which TCE (or a wholly
owned affiliate) owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

{c) If an asset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE {or a wholly owned
affiliate) owns an equity interest at that ime, then the Parties shall use
commercially reasonable efforts to attempt to agree on the value of the
asset to TCE.

(d) In respect of any proposed asset transfer under subsection (b) or (c)
above TCE acting reascnably must be satisfied that:
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i)  the transfer will be in:compliance with:all relevant covenants -

relating to the asset and i comphance w1th a]l apphcable laws,

(i}  all necessary consents, pern‘uts and authonzatmns are avallable
' to transfer the asset to TCE a.nd for TCE to own and operate the
asset;

(m) there are no festt;ictions on TCE’S ability to _déﬁélop, opér_éte,
sell or otherwise dispose of the asset; and . .

(ivi TCE does nat become liable for any pre-closing linbilities
relating to the asset.

(e)  If the Parties have agreed to the transfer and if the value of the asset to
TCE is agreed, then the Parties will use commerma]ly reasonable
efforts to negotiate and settle the form of such definitive dociuments as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and will confain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between
arm’s length commercial parties.

(M)  If more than ninety (90) days have elapsed after the Final Award [or an
interim final award] of the Arbitrator, and the Parties have not agreed
on the terms of the asset transfer or setfled the form of the definitive
documents for transfer, then TCE shall be permitted to issue 2 demand
letter to the Respondent demanding immediate payment of the Final

- Award [or interim final award] in cash and such payment shall be
made within three (3) days of receipt of such demand letier.

Section 7.4 Release

Contemporaneous with compliance by the Respondenm with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schiedule “B”.

ARTICLE 8§
CONFIDENTIALITY

Section 78,1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the




purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertakmg’ rule as stxpulated in Rule 30.1 of the Rules.

For greater certainty, the Arb1trator and the Partles, including their respec’ave
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any information %
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant’s obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedures in place to ensure that
information disclosed in the Arbifration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE 9
MISCELLANEQUS

Section 9.1 Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontano, shall be bound
by this agreement.

Section 2.4 Extended Meanings

In this Agreement words importing the singular number include the plural
and vice versq, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited liability
companies, general and limited partnerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”,
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”.



Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or umless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.

Section 9.6 Counterparts

This Agreement may be executed in any number of counterparts, each of
which will be deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

Section 2.7 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 9.8 Counsel

The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration.

Counsel for the Claimant, Counsel for the Respondent,

TransCanada Energy Lid. Her Majesty The Queen in Right of
Ontario

Thomton Grout Finnigan LLP

3200 - 100 Wellington Street West Ministry of the Attorney General

CP Tower, TD Centre Crown Law Office -Civil

Toronto, ON MS5SK 1K7 McMurtry - Scott Building
720 Bay Street, 11t

Michael E. Barrack Toronto, ON

Tel: {416) 304-1616 M7A 259

Email: mbarrack@tgf.ca

L John Kelly

John L. Finnigan Tel  (416) 601-7887
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Section 9.9 Notices

All documents, records, notices and communications relating to the
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of 2011

TRANSCANADA ENERGY LTD,

By:

Title

TRANSCANADA ENERGY LTD.

By

Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

By: Bonieoie
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ONTARIO POWER AUTHORITY

By:

Title




SCHEDULE “A"

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, 5.0.1991, ¢. 17;

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

BETWEEN:
TRANSCANADA ENERGY LTD.

Claimant .

.a_nd.

HER MAJESTY THE QUEEN IN
RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

)

CONFIDENTIALITY AGREEMENT

WHEREAS, in connecion with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE") and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Contract between the Ontario Power




Authority and TCE dated October 9, 2009 (the “CES Contract”), TCE the &

- Respondents have entered into an Arbitration agreement dated [iily#31 I (the
“ Arbifration Agreement”);

AND- WHEREAS, pu:suant to the Arbitration Agreement e has
produced certain information and documents relatmg to the issues -in. -this
Arbitration and the CES Contract (the “e Information”);

AND WHEREAS, pursuant to the Arbitration Agreement, the
Respondents have produced cerfain information and documents relating to the
issues in this Arbitration and the CES Contract (the “ Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the  Information,
the Respondents Information or the issues in this Arbitration {collectively referred
to with the e Information and the Respondents Information as the “Cenfidential
Information”);

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof; the
parties have agreed to enter into a conﬁdentlahty agreement respecting the
Confidential nformation;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows: '

1. The undersigned acknowledge and agree that the statements in the Rec1tals of
this Agreement are true and correct.

2 Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, pariners, associates and advisors (including,
without limitation, legal advisors) {collectively, "Representatives"), to receive
and freat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by




(@)

(b)

(©

the other party or its Representatives now or in the future, as strictly
confidential and proprietary information.

For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect
of that information,

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a ¢ppy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) fo
restrain its Representatives from and prohibited or unauthorized discdosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and




10.

appropriate efforts- to' re-acquire. all - Confidential- Information- that was
previously disclosed to that person or entity, as well as any copies thereof or
materials created in connection with the Confidential Information,

In the event that either of the undersigned is requested or required (by oral
questions, interrogatories, requests for information or documents in legal
proceedings, subpoena, civil mvestigative demand or other similar process)
to disclose any of the Confidential Information, the undersigned agrees to
provide the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an application to Court for
a protective order or other appropriate remedy.

Each of the undersigned agrees that the other party does not and shall not
have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the confrol of any of the Representatives or witnesses
to the other party when this Arbitrafion has been completed, without
retaining any copies thereof. '

The undersigned acknowledge and agree that this Agreement shall be
governed by and consfrued in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and
effect.

Notwithstanding anything to the conirary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the




Freedom of Iformation and Protection of Privacy Act, R.8.0. 1990, c. F.31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and. all of its
Representatives, including without limitation, its legal advisors.

In witness whereof, the undersigned have executed this Agreement at
, this day of 2011

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD.

Per:
Name:

Title:

Name:
Title:




SCHEDULE “B”

FULE AND FINAL RELEASE

WHEREAS TRANSCANADA ENERGY LTD. (“TCE”) and HER
MA]ESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER
AUTHORTIY (the “Respondents”) have agreed to settle all matters.outstanding between
them in respect of and arising from the Southwest GTA Clean Energy Supply Contract
dated as of October 9, 2009 (“CES Coniract”) and the letfer dated October 7, 2010 by
which the Ontario Power Authority (the “OPA”) terminated the CES Contract and
acknowledged that TCE was entitled to its reasonable damages (the “October 7 Letter”);

IN CONSIDERATION of the payment of the settlement amount agreed by
the parties for all claims ansmg from the CES Contract and the October 7 Letter [as set ou

in the B T g | (the

= e it

‘ Arbitration”) and/ or in consideration of the payment of the Final Award made in the
arbitration proceedings between TCE and the Respondents pursuant to an Arbifration;
Agi-eement dated B, and the payment by the Respondents to TCE of the sum of $5.00 (fiv

dollars) and for other good and valuable consideration, the receipt and sufficiency of which

is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees

agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates

insurers, assigns and related parties from time to ime (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEAéES, ACQUITS, AND FOREVER:
DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective;
directors, officers, employees, ageﬁts, successors, subsidiaries, affiliates, insurers and:
assigns (the “Releasees”) from all manner of actions, causes of action, suits, proceedings
debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims
and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries

howsoever arising which hereto may have been or may hereafter be sustained by the



Releasor arising out of, in relation to or in connection with the CES Conftract, the
October 7 Letter or the Axbitration and from any and all actions, causes of action, claim
or demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary;
duty or by virtue of any statute or otherwise or by reason of any damage, loss or m]ury
arising out of the matters set forth above and, without limiting the generality of th
foregoing, from any and all matters that were raised or could have been raised in respec
to or arising out of the CES Contract, the Octoper 7 Letter. Notwithstandnig th
foregoing, nothing in this Release will limit, restrict or alter the obligations of th
Respondents to comply with the terms of any settlement agreement with the Releasor or tol;

comply with any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is-
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract and the October 7 Letter, but also injuries
losses and damages not now known or anticipated but which may later develop or be
discovered, including all the effects and consequences thereof, and (b) any and all of th
claims or causes of action that could have been made at the Arbitration by the Releaso:
against the Releasees, in respect of and arising from the CES Contract and the October
Letter, and that this Full and Final Release is to be construed liberally as against th
Releasor to fulfill the said intention.

AND FOR THE SAID CONSIDERATION it is agreed and understood-a
that, the Releasor will not make any claim in respect of and arising from the CES Contract
and the October 7 Letter or take any proceedings, or continue any proceedings against an
other person or corporation who might claim, in any manner or forum, contribution or:
indemmnity in common law or in equity, or under the provisions of any statute or

regulation, from any other party discharged by this Full and Final Release.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall

operate conclusively as an estoppel in the event of any claim, action, complaint or



proceeding which might be brought in the future by’ the Reledsor with respect to the’
matters covered by this Full and Final Release and arising from the CES Contract, the
October 7 Letter and the Arbitration. This Full and Final Release may be pleaded in the
event any such claim, action, complaint or proceeding is brought, as a complete defence
and reply, and may be relied upon in any proceeding to dismiss the claim, action,
complaint or proceeding on a summary basis and no objection will be raised by any party
in any subsequent action that the other parties in the subsequent action were not privy to
the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and:
warrants that it has not assigned to any person, firm, or corporation any of the actions,
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES

Contract and the Qctober 7 Letter which it has released by this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor
nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
CES Contract and the October 7 Letter.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the settlement underlying it will be held in confidence
and will receive no publication either oral or in writing, directly or indirectly, unless

deemed essential on auditor’s or accountants’ written advice for financial statements or=
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact. -
the setflement is made without admission of liability will receive the same publication..

simultaneously or as may be required by law, including without limitation, the disclosure

requirements of applicable securities law.

DATED this day of , 2011,




TRANSCANADA ENERGY LTD.

By

Title




Crystal Pritchard

From: Michael Lyle

Sent: Sunday, July 31, 2011 5:50 PM
To: 'Dermot Muir’

Subject: . RE: Arbitration Agreement

| am working through this and will have a mark up with comments back in the next couple of hours. In the meantime,
with respect to the call with Da\nd I am fairly flexible re time, Just give me a 15 minutes heads up.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerautherity.on.ca

This e-mall message and any files transmitted with it are |ntended anly for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. f you are not the infended remp:enl(s) any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in emor, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Dermot Muir [mailto:Dermot. Muir@infrastructureontario.ca]
Sent: July 31, 2011 3:53 PM

To: Michael Lyle

Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new
confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resolved shortly. '

[ look forward to speaking to you this evening.

Regards

Dermot

From: Dermot Muir

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston

Subject: FW: Arbitration Agreement

Michael;



Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards

Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)

Dermot Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this ¢-mail in error,
please notify the sender immediately by retmrn e-mail and permanently delete the copy you received.



Crystal Pritchard

From: ' Dermot Muir [Dermot.Muir@infrastructureontario.ca]

Sent: Sunday, July 31, 2011 6:16 PM

To: : Michael Lyle ‘

Cc: ‘ David Livingston -

Subject: RE: Arbitration Agreement

Attachments: _ Draft Arbitration Agreement_FINAL10_1O.docx; Blackline Draft Arbitration Agreement FINALQ

_IO vs Draft Arbitration Agreement_FINAL10_l0.docx

Michael:

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline.
Il be-back to you shortly to confirm a time for our conversation.

Regards

Dermot

From: Dermot Muir

Sent: Sunday, July 31, 2011 3:53 PM
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new
confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resolved shortly.

I look forward to speaking to you this evening.

Regards

_Dermot :

From; Permot-Muir

Sent: Friday, July 29, 2011 7: 19 PM
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston

Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards



Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontarjo.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient,
yott have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by return e-mail and permanently delete the copy youn received.



- - IN THEMATTER OF AN ARBITRATION
BETWEEN:

' TRANSCANADA ENERGY LTD. -

Claimant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 megawatt gas fired generating station in
- Oakville Ontario (the “OGS”);

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

- AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondents wish to submit the issue

of the assessment of the reasonable damages suffered by TCE to arbitration in the

event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R.S.0., 1990, c. P. 27 ("PACA"), of
its intent to commence an action against the Province of Ontario to recover the



damages the Claimant suffered because of the termination of the CES Contract (the
”Claim}!);

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
CES Contract; or (b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract; ‘

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of
Qakville; :

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES

Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
8.0.1991, c.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the Parties agree as
follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are true and correct.



" The" prov1310ns of the Act shall apply to thls Arb1trat10n Agreement except as Vaned
_or excluded by this Agreement, or other written dgreement of the Partiss: -

Section 2.1 Consideration

In consideration of -the. Parties each agreemg to pursue the resolution of this -
matter by way of binding arbitration in accordance’ with the Act, and on the
understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree:

(@  the Claim against the Province of Ontario and the OPA will not be
pursued in the Courts, and

Sorancous with the satisfaction by the Province of Ontario of

0 RS
any Fmal Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule “B” attached
hereto.
ARTICLE 3
ARBITRATOR
Section 3.1

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “Arbitrator”).

ARTICLE4
JURISDICTION OF ARBITRATOR

Section 4.1 Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act. -

Sechon 4.2 The Dlsputes

The Arbitrator shall fully and finally determme the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.



Section 4.3 '~ Waiver of Defences

(@) The Respondents agree that they are liable to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract.

(b)  The Respondents ackndwledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which ﬁlight
otherwise be awarded as a result of séctions 10.5 or 14.1 of the CES
Contract; or

(ii) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract.

(¢)  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was

contemplated by it would have been built and would have operated;
and '

(ii) the reasonable damages including the anticipated financial value of
the CES Contract which is understood to include the following
components:

(a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a); and '

(c) each Party reserves its rights to argue whether the
Respondent is- liable to compensate the Claimant for the
terminal value of the OGS, if any, where terminal value is
understood to mean the economic value of the OGS that may be
realized by Claimant in the period after the expiration of the



- twenty ‘year term of the OGS Contract for its remaining useful
life. T S

Sect10n44 o " Arbltra’cor]urlsdlchon

Without lum’ung the jurisdiction of the Arbltrator at law, the submlssmn to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

(@)  determine any question as to the Arbitrator’s jurisdiction including
' " any objections with respect to the existence, scope or va11d1ty of this
Agreement

1
(b)  determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues; :

(c)  determine any question of law arising in the Arbitration;

(d) receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

(¢)  make one or more interlocutory or interim orders;

& include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbitrator; and

(g)  proceed in the Arbitration and make any interlocutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section 4.5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
~ submissions from the Parties with respect to costs following the Final Award, or an

interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
-during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s
accounts and the Expenses shall be ultimately determined with reference to the



Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section 4.6 Timetable

Any deadlines contamed in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbltrator, and the Arbitrator shall be
advised of any changes to any deadlines.

ARTICLES
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

SecHon 5.2 Defence

The Respondent shall deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the dehvery of
the Statement of Defence.

ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues
in dispute) identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery.

In preparation of witnesses for discovery and in connection with
documentary production the Parties will use all relevant powers to ensure that all
‘documents in their power, possession or control are produced in the Arbitration.



' When they meet and: confer; thé Parties shall' determine a date by which each
shall deliver-to:the ofhéra list: 1dent1fymg any and:' all :records - and: documents,
-~ whéther: written; “eléctionic: or* otherwise;’ béing produced forrthé! puipose: of; this

wed Arb1trat10n, and by Wthh each shall dehver the documents i the format agreed to

Section 6.2 Evidence by;Witn.ess Afﬁa;;,ﬁ; S

On a date to be determined by the Parties when they Heet ahd ‘confer, the
Parties shall deliver to each other sworn affidavits of each of their Witnesses

, " On a date to be detérmined by the Parties when: they meet and confer, the
Par‘aes shall dehver to each other respondmg sworn aff1daV1ts from their W1tnesses

Section 6.3 Cross Examinations on Affidavits _

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator. :

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section 6.4 Expert' 'R'eports,

The Parties agree that experts shall meet prior to the preparation of expert
. reports to confer and, if possible, agree and settle the assumpuons and facts to be
used in the expert reports.

The Parties agree on the _follo_yy_ing timetable for delivery of expert reports:

(a)  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

(b)  responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(c)  all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence. :

Section 6.5 . - § Arbitration Hearing
“The Arbitration Hearing shall take place in Toronto on dates to be agreed by

‘the Parties. The Arbitration Hearing shall be conducted in an expeditious manner
and in accordance with the Hearing Procedure. A court reporter will be present at



each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultlmately
be decided with reference to Section 4.5 above.

- Section 6,6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testlrnony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled o present oral submissions at the Arbitration Hearing.

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date



upon which the Arbitration Hearing is conducted shall, prior to attending, execute a
. conﬁdentlahty agreement in the form attached. hereto as Schedule ”A”

| ARTICLE7.
. _AWARD

Section7.1 ~ Decision(s) Tmehne o _
. Any mterlocutory or interim award(s) shall be given in wr1t-1ng at Toronto,

with reasons and shall be rendered within forty five (45) days of the conclusion of
the relevant motion.

The Arbitrator shall provide the Parties with his/her decision in writing at
Toronto, with reasons, within six (6) months from the delivery of the communication
of the final submissions from the parties (the “Final Award”). The Arbitrator shall
sign and date the Final Award. :

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations, corrections, and
supplementary awards shall be in writing, and the provisions of this Article shali
apply to them.

Section 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undéertake to carry out the Final
Award without delay. If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier. The Final Award shall be enforceable in accordance with its
-terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced. '



Section 7.3

The Parties agree that it is in their mutual interests that a Final Award [or an
interim. final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy intetests of the Province of Ontario and the interests of TCE .
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after
due consideration for the tax implications of the transaction, equal to the Final
Award [or interim final award] (the “Equivalent Value™).

(a) Upon the request of the Respondent to satisfy the Final Awa:d or
interim final award by the transfer of an asset of Equivalent Value,
TCE shall within ten (10} business days submit a list of assets of
interest (the “Assets of Interest”) to the Respondent for consideration.
Such list to consist of assets owned by the Province of Ontario or an
agency of the Province of Ontario and at a minimum to include assets
in which TCE has an equity interest or that has been subject to prior
discussion amoungst the Parties. Assets which will provide partial
Equivalent Value may be considered. The Assets of Interest shall be
assets owned by the Respondent or by entities under the direction or
control of the Respondent.

(b) If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the asset is not one in which TCE (or a wholly
owned affiliate) owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase fransaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

()  If an asset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns an equity interest at that time, then the Parties shall use
commercially reasonable efforts to attempt to agree on the value of the
asset to TCE.

(d) In respect of any proposed asset transfer under subsection (b) or (c)
above TCE acting reasonably must be satisfied that:

(i)  the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;



* (i)- .+ all necessary consents, pertnits and authorizations. are available
. o transfer the asset to TCE and for TCE to.own and operate the

. (i) sthere are.no, restnctlons on, TCE’s abﬂfcy to develop, operate,
~ sellor othermse dlspose of the asset and

(1v) TCE does not become 11ab1e for any pre-closmg liabilities
' relatmg to the asset. : '

()  If the Parties have agreed to the transfer and if the value of the asset to
TCE is agreed, then the Parties will use commercially reasonable
efforts to negotiate and settle the form of such definitive documents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between
arm’s length commercial parties.

(h)  If more than ninety (90) days have elapsed after the Final Award [or an
intertm final award] of the Arbitrator, and the Parties have not agreed
on the terms of the asset transfer or settled the form of the definitive
documents for {ransfer, then TCE shall be permitted to issue a demand
letter to the Respondent demanding immediate payment of the Final
Award [or interim final award] in cash and such payment shall be
made within three (3) days of receipt of such demand letter.

Section 7.4 _ Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLE 8
CONFIDENTIALITY

Section 8.1

, ‘Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.



For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant’s obligation to make
disclosures under applicable securities law. The Parties also agree that they will use

best efforts to ensure that they have effective procedures in place to ensure that
" information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Paity agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE9
MISCELLANEOUS

Section 9.1 Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 Governing Law 7

This Arbitration Agreement shall be governed by, interpreted and en.forced in
accordance with the laws of the Province of Ontario.

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound
by this agreement.

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural
and vice versa, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited liability
companies, general and limited partnerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”,
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”.

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.



Section 9.6 - Counterparts

This Agreement may be executed in any number of counterparts, each of
which will be deemed to be an original and all of which taken together will be
* deemed to constitute one and the same instrument.

Section 9.7 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 9.8 " Counsel

The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration.

Counsel for the Claimant, Counsel for the Respondent,
TransCanada Energy Ltd. Her Majesty The Queen in Right of
' ) Ontario
Thornton Grout Finnigan LLP
3200 - 100 Wellington Street West Ministry of the Attorney General
CP Tower, TD Centre Crown Law Office -Civil
Toronto, ON MoK 1K7 - McMurtry - Scott Building
720 Bay Street, 11th
Michael E. Barrack Toronto, ON
Tel: (416) 304-1616 M7A 259
Email: mbarrack@tgf.ca
. John Kelly
John L. Finnigan. Tel:  (416) 601-7887
Tel:  (416) 304-1616 Email: john kelly@ontario.ca
Fax: (416) 304-1313
Email: jfinnigan@tgf.ca Eunice Machado

Tel:  (416)601-7562
Fax: (416)868-0673

Counsel for the Respon dent, Email: eumce.machado@ontano.ca

The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B3

Paul A. Ivanoff
Tel: (416) 862-4223



Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents, records, notices and communications relating to the
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title
TRANSCANADA ENERGY LTD.

By
Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

By:

Title

ONTARIO POWER AUTHORITY

By:
Title






SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, S.0.1991, c. 17;

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

BETWEEN:
TRANSCANADA ENERGY LTD.

Claimant

-and-

HER MAJESTY THE QUEEN IN
RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

("e")

CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE”) and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Contract between the Ontario Power



- - Authority and TCE dated October:9,-2009 (the #CES Contract?),

act’), TCE and the

Respondents have entered into an-Arbitration agreement dated:
”Ar_bitration Agreement”) ;

s

: AND WHEREAS pursuant to the Arbltrahon Agreernent e has
produced certain information and documents. relatmg to the issues in this
Arbitration and the CES Contract (the “  Information”);

AND WHEREAS, pursuant to the Arbitration Agreement,. the
Respondents have produced certain information and documents relating to the
issues in this Arbitration and the CES Contract (the “ Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the ® Information,
the Respondents Information or the issues in this Arbitration (collectively referred
to with the e Information and the Respondents Information as the “Confidential
Information™); ' :

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed fo enter into a corlfldentlallty agreement respecting the
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. The undersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct.

2, Each of the undersigned hereby agree on behalf of itself and its directors,
' officers, employees, agents, partners, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives”), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by



(@)

(b)

(d)

the other party or its Representatives now or in the future, as strictly
confidential and proprietary information.

For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (i) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an

obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its

Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to

restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and



10.

appropriate efforts: to-re-acquire-all Confidential: Information: that was
previously disclosed to that person or entity, as well as any copies thereof or

materlals created in connectlon w1th the Conf1dentlal Inforrna’aon

N
:“-’_'._v "-

‘iIn the: event that elther of the underSIgned is: requested ot requn'ed (by oral

questions; "interrogatories; requests- for information or documents in legal
proceedings, subpoena, civil investigative demand or other similar process)

"to disclose any of the Coiifideritial Information; the undersigned agrees to

provide the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an application to Court for
a protective order or other appropriate remedy.

'Each of the :undersig';ied agfees that the other party does not and shall not

have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other 'party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or

" equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of‘its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration -has been completed, without
retaining any copies thereof

The undersigned acknowledge and agree that this Agreement shall be
governed by and construed in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and
effect.

Notwithstanding anything to the contrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential

. Information, and any other document or agreement provided or entered into

in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the



11.

Freedom of Information and Protection of Privacy Act, RS.0. 1990, c. F.31, as
amended. '

The obligatiohs of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all of its
Representatives, including without limitation, its legal advisors.

In witness whereof, the undersigned have exeéu_ted this Agreement at
,this  dayof  ,201L

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:

Name:
Title:

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD.

Per:
Name:

Title:

Per:
Name:
Title:




-SCHEDULE “B”: -

" FULE AND FINAL RELEASE

WHEREAS 'TRANSCANADA ENERGY LTD. (“TCE”) and HER
MAJESTY. THE QUEEN IN:RIGHT OF ONTARIO AND THE ONTARIO POWER -
AUTHORTIY (the “Respondents”) have agreed to settle all matters outstanding between
them in respect of and arising from the Southwest GTA Clean Ehergy Supply Contract
dated as of October 9, 2009 (“CES Contract”) and the letter dated October 7, 2010 by
which the Ontario Power Authority (the “OPA”) terminated the CES Contract and
acknowledged that TCE was entitled to its reasonable damages (the “October 7 Letter”);

IN CONSIDERATION of the payment of the settlement amount agreed by

the parties for all claims arlsmg from the CES Contract and the October 7 Letter [as set out

‘Arbitration”) and/or in consideration of the payment of the Final Award made in the
arbitration proceedings between TCE and the Respondents pursuant to an Arbitration
Agfeement dated P, and the payment by the Respondents to TCE of the sum of $5.00 (five
dollars) and ;for other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees,
agents, servants, administrators, successors, shareholders, members, subsidiariés, affiliates,

insurers, assigns and related parties from time to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION the Respondents and théir respective
directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and
assigns (the “Releasees”) from all manner of actions, causes of action, suits, proceedings,
debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims
and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries

howsoever arising which hereto may have been or may hereafter be sustained by the



Releasor arising out of, in relation to or in connection with the CES Contract, the
Octc;iaer 7 Letter or the Arbitration and from any and all actions, causes of action, claims
or demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary
duty or by virtue of any statute or otherwise or by reason of any damage, loss or injury
arising out of the matters set forth above and, without limiting the generality of the
foregoing, from any and all matters that were raised or could have been raised in respect
to or arising out of the CES Contract, the October 7 Letter. Notwithstandnig the
foregoing, nothing in this Release will limit, restrict or alter the obligations of the
Respondents to comply with the terms of any settlement agreement with the Releasor or to

comply with any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract and the October 7 Letter, but also injuries,
losses and damages not now known or anticipated but which may later develop or be
discovered, including all the effects and consequences thereof, and (b) any and all of the
claims or causes of action that could have been made at the Arbitration by the Releasor
against the Releasees, in respect of and arising from the CES Contract and the October 7
Letter, and that this Full and Final Release is to be construed liberally as against the
Releasor to fulfill the said intention. '

AND FOR THE SAID CONSIDERATION it is agreed and understood
that, the Releasor will not make any claim in respect of and arising from the CES Contract
and the October 7 Letter or take any proceedings, or continue any proceedings against any
other person or corporation who might claim, in any manner or forum, contribution or
indemnity in common law or in equity, or under the provisions of any statute or

regulation, from any other party discharged by this Full and Final Release.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall

operate conclusively as an estoppel in the event of any claim, action, complaint or



proceeding which' might be brought -in' the future by the Releasor with respect to the
matters covered by this Full and Final Release and arising from the CES Contract, the
October 7 Letter and the Arbitration, This Full and Final Release may be pleaded in the
event any such claim, action, complaint or procéieding is brought, as a complete defence
and replj}, and may be relied upon in any pfoceeding to dismiss the claim, action,
corﬁplaint or.proceeding ona suﬁunary- basis and no 'dbjec:tion will be raised by any party
. in any subsequent action that the other parties in the subsequent action were not privy to

the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions,
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES

Contract and the October 7 Letter which it has released by this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND  AGREED that neither the Releasor
nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
CES Contract and the October 7 Letter. '

IT IS FURTHER UNDERSTOOD AND AGREED that the facts-and terms
of this Full and Final Release and the settlement underlying it will be held in confidence
and will receive no publication either oral or in Wi'iting, directly_ or indirectly, unless
deemed essential on auditor’s or accountants’ written advice for financial statements or
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admission of liability will receive the same publication
simultaneously or as may be required by law, including without limitation, the disclosure

requirements of applicable securities law.

DATED this . day of _, 2011,




TRANSCANADA ENERGY LTD.

By:

Title



IN THE MATTER OF AN ARBITRATION Style Definitions Heading 2: Tab stops: Not at ] ;

BETWEEN:

TRANSCANADA ENERGY LTD.

Claimant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 megawatt gas fired generating station in
Oakville Ontario (the “OGS");

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Conftract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R.S.0., 1990, c. P. 27 {"PACA"), of
its intent to commence an action against the Province of Ontario to recover the



damages the Claimant suffered because of the termination of the CES Contract (the
” aiJn"); )

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: {a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a.result of sections 10.5 or 14.1.of the
CES Contract; or (b) any Hmitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for mirior variance by the Commitiee of Adjustment for the Town of
Oakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
S.0. 1991, ¢.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant {o the
binding arbitration will be kept confidential and secure and will-not form part of the
public record;

NOW THEREFORE, in consideration of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the Parties agree as
follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are true and correct.




Section 1.2 Act

The provisions of the Act shall apply to this Arbitration Agreemient except as vaned'
or-excluded by this Agreement, or other written agreement of the Parties.

ARTICLE 2

Section 2.1 Consideration _

In consideration of the Parties each agreeing to pursue the resolution of this
matter by way of binding arbitration in accordance with the Act and on the
understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant's claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree:

(a) the Claim against the Province of Ontario and the OPA will not be
pursued in the Courls; and

(b) = Eontetiporancous with the satisfaction by the Province of Ontario of
any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule “B” attached
hereto.

. ARTICLE 3
ARBITRATOR

Section 3.1

The Arbitration shall be conducted in Toronte, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “ Arbitrator”).

ARTICLE 4
JURISDICTION OF ARBITRATOR

Section 4.1 ' Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 The Disputes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.




Section 4.3 ‘ Waiver of Defences

(@) The Respondents agree that they are liable to pay TCE its reasonable
damages arising from the termination of the CES Contract, mcludmg the anticipated
fmanmal value of the CES Contract.

()  The Respondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

() lmitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

(i) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obfain any or all
government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Coniract.

(¢  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated;
and

(ii) the reasonable damages including the anticipated financial value of
the CES Contract which is understood to include the following
components:

(2) the net profit to be earned by TCE over the 20 year life of the
CES Coniract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a); and

(c) each Party reserves its rights to argue whether the
Respondent is liable to compensate the Claimant for the
terminal value of the OGS, if any, where terminal value is
understood to mean the economic value of the OGS that may be
realized by Claimant in the period after the expiration of the




life. R

Section 4.4 Arbltrator Iunsdlcﬁon

Without limiting: the jurisdiction of the Arbifrator at law, the submission to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

(@  determine any question as to the Arbitrator’s jm'isdicﬁoil including
any objections with respect to the existence, scope or vahd.lty of this
Agreement;

(b)  determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and. the
Act, and make such orders or directions as may be required in respect
of such issues;

{c) determine any question of law arising in the Arbitration;

(d} receive and také into account such written or oral evidence tendered -
by the Parties as the Arbitrator determines is relevant and admissible;

(&) make one or more interlocutory or interim orders;

(f) - include, as part of any award, the payment of interest from the
- appropriate date as determined by the Arbitrator; and

(g8) proceed in the Arbitration and make any interlocutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section 4.5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a determination with respect to any
Party’s entiflement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
moton. The Arbitrator’s accounts shall be borne equally by the Partes, fogether
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited fo costs for court
reporter(s), transcripts, faciliies and staffing (the “Expenses”), but the Arbifrator’s
accounts and the Expenses shall be ultimately determined with reference to the




Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section 4.6 Timetable

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines. '

ARTICLES
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statemeit of Claim
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 Defence

The Respondent shall deliver a Statement of Defenceé within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statement of Defence.

ARTICLE 6 ,
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt o agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues
in dispute) identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery.

In preparation of witnesses for discovery and in connection with
documentary production the Parties will tse all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.




When they meet and confer, the Parhes shall determine a date by which each’
shall deliver to the other a list identifying any and’all records and documents;
whether written, electroni¢’ of otherwisé, being produced for the purpose of -this
Arbitration, and by which each sha]l deliver the documenis in the fonnat agreed to:
by the Parties.

Section 6.2 - Evidence by Witness Affidavits- - -

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other sworn affidavits of each of their witnesses.

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses.

Section 6.3 Cross Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”),

Section 6.4 Expert Reports

The Parties agree that experts shall meet prior to the preparation of expert
reports to confer and, if possible, agree and settle the assumptions and facts to be
used in the expert reports.

The Parties agree on the following timetable for delivery of expert reports:

(@)  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

(b)  responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(©)  all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert's Curriculum Vitae and a declaration of
independence.

Section 6.5 ‘ Arbitration Hearing

The-Arbifration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious marmer
and in accordance with the Hearing Procedure. A court reporter will be present at




each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbnratlon, which will ultimately
be decided with reference to Section 4.5 above.

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Pariy’'s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date




upon which the Arbltratlon Hearing is conducted shall, prior to attending, execute a
conﬁdent[ahty agreement in the form attached hereto as Schedule “A”.

ARTICLE7
AWARD

Section 7.1 Decision(s) Timeline

Any interlocutory or interim award(s) shall be given in writing at Toronto,
with reasons and shall be rendered within forty five (45) days of the conclusion of
the relevant motion.

The Arbitrator shall provide the Parties with his/her decision in writing at
Toronto, with reasons, within six (6) months from the delivery of the communication
of the final submissions from the parties (the “Final Award"). The Arbitrator shall
sign and date the Final Award.

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errcrs, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations, corrections, and
supplementary awards shall be in writing, and the provisions of this Article shall
apply to them.

Section 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out the Final
Award without delay. If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier. The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced.




Section 7.3

The Parties agree that it is in their mutual interests thata Final Award [or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE.
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an afterfaxequivalent value to
TCE, after due consideration for the tax implications of the transaction, equal to-er
greater-than the Final Award [or interim final award] (the “Equivalent Value™).

(a) Upon the request of the Respondent to satisfy the Final Award or
interim final award by the transfer of an asset of Equivalent Value,
TCE shall within ten (10) business days submit a list of assets of
interest (the ” Assets of Interest”) to the Respondent for consideration.
Such Iist to consist of assets owned by the Province of Ontarlo or an
agency of the Province of Ontario and at a minimum to inciude assets
in which TCE has an equity interest or that has been subject to prior
discussion amoungst the Parties. Assets which will provide partial
Equivalent Value may be considered. The Assets of Interest shall be
assets owned by the Respondent or by entities under the direction or
control of the Respondent.

(b)  If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the asset is not one in which TCE {or a wholly
owned affiliate} owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset :
puxchase transaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

()  If an asset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns an equity interest at that time, then the Parties shall use
commercially reasonable efforts to atternpt to agree on the value of the
asset to TCE.

(d) In respect of any proposed asset transfer under subsection (b) or (c)
above TCE acting reasonably must be satisfied that:

() the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;




(i) all necessary consents, permits and authorizations are available
' fo transfer the asset to TCE and for TCE to own and operate the
asset;

(ity there are no restrictions on TCE‘s ability to develop, operate,
' “sell or otherwise dlspose of the asset; and

(iv) TCE does not become Lable for any pre-closmg labilities
relating to the asset.

(e)  If the Parties have agreed to the transfer and if the value of the asset to
TCE is agreed, then the Parties will use commercially reasonable
efforts to negotiate and settle the form of such definitive documents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between
arm’s length commercial parties.

(h)  If more than ninety (90) days have elapsed after the Final Award [or an
“interim final award] of the Arbitrator, and the Parties have not agreed
on the terms of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to issue a demand
letter to the Respondent demanding immediate payment of the Final
Award [or interim final award] in cash and such payment shall be

made within three (3) days of receipt of such demand letter,

Section 7.4 Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLE §
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbijtration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose, The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.




For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant's obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedures in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE 9
MISCELLANEOUS

Section 9.1 7 Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in -
accordance with the laws of the Province of Ontario.

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound "
by this agreement. -

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural
and vice werss, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited liability
companies, general and limited partnerships, associations, trusts, unincorporated ;
organizations, joint ventures and governmental authorities. The terms “include”,
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without imitation”.

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or-context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.




Section9.6 - Counterparts

. This Agreement may be executed in any number of counterparts, each of
which will be deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

Section 9.7 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by
“electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 9.8 - _ Counsel

: The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration.

Counsel for the Claimant, Counsel for the Respondent,
TransCanada Energy Ltd. Her Majesty The Queen in Right of
- Ontario
Thomton Grout Finnigan LLP
" 3200 - 100 Wellington Street West Ministry of the Atiorney General
CP Tower, TD Cenire Crown Law Office -Civil
Toronto, ON M5K 1K7 McMurtry - Scott Building
720 Bay Street, 11%
Michael E. Barrack Toronto, ON
Tel: (416) 304-1616 M7A 259
Email: mbarrack@tgf.ca
I John Kelly
John L. Finnigan Tel:  (416) 601-7887
Tel:  (416) 304-1616 Email: jehn.kelly@ontario.ca
Fax: (416) 304-1313
Email: jfinnigan@tgf.ca Funice Machado

Tel: (416)601-7562
Fax: (416)868-0673

Counsel for the Respondent, Email: eunice.machado@ontario.ca

The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Paul A. Ivanoff
Tel: (416) 862-4223




Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents, records, notices and communications relating to
Anrbitration shall be served on the Parties’ counsel of record.

DATED this day of 2011

TRANSCANADA ENERGY LTD,

By:
Title
TRANSCANADA ENERGY LTD.

By
Title
HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO
e EE
’ %fit,ﬂsah HWIMAG
Title

ONTARIO POWER AUTHORITY

By:
Title







SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, 8.0. 1991, ¢, 17;

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY
BETWEEN:
TRANSCANADA ENERGY LTD.
Claimant

-and-
HER MAJESTY THE QUEEN IN
RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(.M P ” )
CONFIDENTIALITY AGREEMENT

WHﬁREAS, in connection with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE"} and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Confract between the Ontario Power




Respohdents have entered into an Arbitration agreement dated [
“ Arbitration Agreement”);

AND WREA§,=--pmsumt to the. Ari)itraﬁon Agreement, obims'
produced certain- information- and -documents- relating to- the issues in this
Arbitration and the CES Contract {the “e Information”);

AND WHEREAS, pursuant to the Arbitration Agreement, the
Respondents have produced certain information and documents relating to the
issues in this Arbitration and the CES Coniract (the ” Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the e Information,
the Respondents Information or the issues in this Arbitration (co]lechvely referred
to with the e Information and the Respondents In.formatlon as the "Confldenhal
Information”);

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidéntiality agreement respecting the
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable considération, the receipt and adequacy’ of wluch is hereby
acknowledged, the undersigned parties hereby agree as follows:

1 The undersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct.

2, Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, pariners, assoclates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives"), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by




(@

(b)

(@

the other party or its Representatives now or in the future, as strictly
confidential and proprietary information.

For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one of the undersigned or’
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be

disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard
the Confidential Information from disclosure to any person or entity other
than as permitied hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures {including but not limited to court proceedings) to
restrain its Representatives from and prohibited or unauthorized disclosure
oz use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information’ that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and
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appropriate efforts- to ré-acquite ‘all ‘Confidential Information that was
previously disclosed to that person or entity, as well as any copies thereof or
materials created in connectlon w1th the Confldentlal Information.

In the event that either of the. undersagned is requested or requ.lred (by oral

questions, interrogatories, requests for information or documents in legal
proceedings, subpoena, civil investigative demand or other similar process)

to disclose any of the Confidential Information, the undersigned agrees o

provide the other party with prompt written notice of any such request or

requirement in order to permit sufficient time for an application to Court for

a protective order or other appropriate remedy.

Each of the undersigned agrees that the other party does not and shall not
have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party fo an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part.or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration has been completed, without
retaining any copies thereof,

The undersigned acknowledge and agree that this Agreement shall be
governed by and constrited in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and
effect.

Notwithstanding anything to the confrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the




Freedom of Information and Protection of Privacy Act, RS.0, 1990, c. F.31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its. successors and assigns and all of its.
Representatives, including without limitation, its legal advisors.

In witness whereof, the undersigned have executed this Agreement at
, this day of » 2011,

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title: -

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD.

Per:
"Name:

Title:

Per:
Name:
Title:




SCHEDULE “B”

FULL AND FINAL RELEASE

_ , WHEREAS TRANSCANADA ENERGY _LID.. (“TCE”) and HER
MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER
AUTHORTIY (the “Respondents”) have agreed to settle all matters outstanding between
them in respect of and arising from the Southwest GTA Clean Energy Supply Conftract
dated as of October 9, 2009 (“CES Contract”) and the letter dated October 7, 2010 by
which the Ontario Power Authority (the “OPA”) terminated the CES Conftract and
acknowledged that TCE was entitled to its reasonable damages (the “October 7 Letter”);

IN CONSIDERATION of the payment of the setflement amount agreed by

i TR 1 (the

T

the Final Award made in the

‘Arbifration”) and/or in consideration of the payment of
arbitration proceedings between TCE and the Respondents pursuant to an Arbitration:
Agreement dated », and the payment by the Respondents to TCE of the sum of $5.00 (five!
ci__ollars) and for ptlier good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees,
agents, servants, administrators, éuccessurs, shareholders, members, subsidiaries, affiliates,

insurers, assigns and related parties from time to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective
directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and
assigns (the “Releasees”} from all manner of actions, céuses of action, suits, proceedings,
debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims
and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries

howsoever arising which hereto may have been or may hereafter be sustained by the



Releasor arising out of, in relation to or in connection with the CES Contract, the
October 7 Letter or the A;bitration and from any and all actions, causes of action, claims
or demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary
duty or by virtue of any statute or otherwise or by reason of any damage, loss or injury
arising out of the matters set forth above and, without limiting the generality of the
foregoing, from any and all matters that were raised or could have been raised in respec
to or arising out of the CES Contract, the October 7 Letter, Notwithstandnig the
foregoing, nothing in this Release will limit, restrict or alter the obligations of the
Respondents to comply with the terms of any settlement agreement with the Releasor or to

comply with any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract and the October 7 Letter, but also injuries
losses and damages not now known or anticipated but which may later develop or be
discovered, including all the effects and consequences thereof, and (b) any and all of th
claims or causes of action that could have been made at the Arbitration by the Releaso
against the Releasees, in respect of and arising from the CES Contract and the October 7
Lettér, and that this Full and Final Release is to be construed Iiberally as against the
Releasor to fulfill the said intention. \

AND FOR THE SAID CONSIDERATION it is agreed and understood. = -

that, the Releasor will not make any claim in respect of and arising from the CES Contract E o

and the October 7 Letter or take any proceedings, or continue any proceedings against any:
other person or corporation who might claim, in any manmer or forum, contribution o
indemnity in coﬁtmon law or in equity, or under the provisions of any statute o
regulation, from any other party discharged by this Full and Final Release.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall

operate conclusively as an estoppel in the event of any claim, action, complaint o



proceeding which might be brought in the future by the Releasor with respect to the!
matters covered by this Full and Final Release and arising from.the CES Contract, thes
October 7 Letter and the Arbitration. This Full and Final Release may be pleaded in the

event any such claim, action, c.omplaint or proceeding is brought, as a complete defence
and reply, and may be relied upon in any proceedirig to dismiss the claim; action,.’
_coﬁtplaint or proceeding on a summary basis and no objection will be raised by any party
in any subsequent action that the other parties in the subsequent action were not privy to

the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions,
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES

Contract and the October 7 Letter which it has released by this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor
nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
CES Confract and the October 7 Letter.

- IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
‘of this Full and Final Release and the settlement underlying it will be held in confidence

and will receive no publication either oral or in writing, directly or indirectly, unless
deemed essential on auditor's or accountants” written advice for financial statements or
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admission of Liability will receive the same publication
simultaneously or as may be required by law, including without limitation, the disclosure -

requirements of applicable securities Iaw.

-DATED this day of , 2011,




TRANSCANADA ENERGY LTD.




Crystal Pritchard

From: Michael Lyle
Sent: : Sunday, July 31, 2011 6:18 PM
To: ’ ‘Dermot Muir'

Subject: RE: Arbitration Agreement

Ok. I have started to insert my comments into your previous draft so please take that into account when you 'reééiVe it. .

Michael Lyle

General Counsel and Vice President
Legal, Abariginal & Regulatory Affalrs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-968-6035

Fax: 416.969.6383

Email: michael lyle@powerauthority.on.ca

This e-mail message and any files transmitted with if are intended only for the named recipient(s} above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files fransmitled with it is strictly prohibited. If you have received this message in ermor, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Dermot Muir [ mailto: Dermot. Muir@infrastructureontatio.ca]
Sent: July 31, 2011 6:16 PM

To: Michael Lyle

Cc:.David Livingston

Subject: RE: Arbitration Agreerment

Michael:

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline.
Pil be back to you shortly to confirm a time for our conversation.

Regards

Dermot

From: Dermot Muir

Sent: Sunday, July 31, 2011 3:53 PM
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new
confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resolved shortly.

! look forward to speaking to you this evening,.



Regards

Dermot

From: Dermot Muir

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston .

Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards
Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

Mb5G 2C8

(416) 325-2316

(416) 263-5914 (fax)
Dermot.Mujir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient{s) named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by retwrn e-mail and permanently delete the copy youreceived.



Crystal Pritchard

R P S T

From: Michael Lyle

Sent: Sunday, July 31,2011 6:21 PM
To: ' ‘Dermot Muir' .
Subject:- RE: Arbitration Agreement

This evening may work better as | will then be able to bnef my Chalr in the mornlng | wn[i let you know whether or not l
will still be in the office or at home by then. :

Michael Lyle

General Counsel and Vice, Presrdent
Legal, Aboriginai & Regulatory Affairs
Cntario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax; 416.9698.6383

Email: michael. lvle@powerauthority.on.ca

This e-mail message and any files transmilted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mall message or
any files transmitted with it is strictly prohibited. If you have received thls message in error, or are not the named recipient(s), please notlfy the sender immediately
and delete this e-mail message

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]

Sent: July 31, 2011 6:19 PM

To: Michael Lyle

Subject: FW: Arbitration Agreement

Michael:
Can.you please let me know which time works best for you.
Thanks

Dermot

From: David Livingston

Sent: Sunday, July 31, 2011 6:16 PM
To: Dermot Muir

Subject: Re: Arbitration Agreement

We are just cooking dinner for 10 so | will not be free now for a while. | can talk say at 9:30 or fomorrow am say 9:30.
Please [et me know which is best.

From: Dermat Muir

To: David Livingston

Sent: Sun Jul 31 18:01:18 2011
Subject: FW: Arbitration Agreement



David:
Michael is available to speak to us this evening. What time would work for you?

Dermot

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Sunday, July 31, 2011 5:50 PM

To: Dermot Muir

Subject: RE: Arbitration Agreement

lam v‘\.rdr_.king through this and will have a mark up with comments back in the next couple of hours. In the meantime,
with respect to the call with David 1 am fairly flexible re time. Just give me a 15 minutes heads up.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority '

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 171

Direct: 416-969-6035

Fax: 416.960.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files ransmitted with it is strictly prohibited. i you have received this message in eror, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message )

This e-mail message and any files transmitted with it are intended only for the named recipient(sj above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law, If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mall message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca)
Sent: July 31, 2011 3:53 PM

To: Michael Lyle

Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:
Please find attached the fatest draft. This is very close to being in a form that will be accepted by TCE as final. A new

confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resolved shortly.



| look forward to speaking to you this evening.
Regards

Dermot

From: Dermot Muir

- Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca’
Cc: David Livingston

Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement I have blacklined it to the version dirculéféd
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you havehada .
chance to review. Please feel free to call me on my bb 416-473-5667. .

Regards
Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above, If the reader of this e-mail is not an intended recipient;
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by return e-madl and permanently delete the copy you received.






Crystal Pritchard

Lo

From: - Dermot Muir [Dermot. Muir@infrastructureontario.ca] -
Sent: Sunday, July 31, 2011 6:22 PM -

To: Michael Lyle

Subject: RE: Arbitration Agreement

Ok, thanks. I'll forward the tele-con number.

Dermot

From: Michael Lyle [mailto:Michael. Lyle@powerauthonty on. ca]
Sent: Sunday, July-31, 2011 6:21 PM .
To: Dermot Muir

Subject: RE: Arbitration Agreement

This evening may work better as | will then be able to brief rriy Chair in the morning. | will [et you know whether or not |
will still be in the office or at home by then. . '

Michael! Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Strest West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-968-6035

Fax: 416.869.6383

Emait: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended remplenl(s) any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please nofify the sender 1mmed|ate[y
and delete this e-mail message

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]

Sent: July 31, 2011 6:19 PM

To: Michael Lyle

Subject: FW: Arbitration Agreement

Michael:
Can you please let me know which time works best for you.
Thanks

Dermot

From: David Livingston : :
Sent: Sunday, July 31, 2011 6:16 PM

To: Dermot Muir

Subject: Re: Arbitration Agreement



We are just cooking dinner for 10 so 1 will not be free now for a while. | can talk say at 9:30 or tomorrow am say 9:30.
Please let me know which is best.

From: Dermot Muir

To: David Livingston

Sent: Sun Jui 31 18:01:18 2011

Subject: FW: Arbitration Agreement

David:

Michael is available to speak to us this evening. What time would work for you?

Dermot’

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Sunday, July 31, 2011 5:50 PM

To: Dermot Muir

Subject: RE: Arbitration Agreement

t am working through this and will have a mark up with comments back in the next couple of hours. In the meantime,
with respect to the call with David | am fairly flexible re time. Just give me a 15 minutes heads up.

Michael Lyle . :
General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.86383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidentiat
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribufion ot copying of this e-mail message or

any files transmitted with it is strictly prohibited, |f you have received this message in error, or are not the named recipient{s}, please notify the sender immediately
and delete this e-mail message

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca)
Sent: July 31, 2011 3:53 PM
To: Michael Lyle



_€Cc: David Livingston -
Subject: RE: Arbitration Agreement

Michael:

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. Anew
confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is -
addressed. Section 7.3 Is still being discussed and should be resolved shortly.

| look forward to speaking to yoﬁ this evening.

Regards

- Dermot |

From: Dermot Muir

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca’
Cc: David Livingston

Subject: FW. Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards

Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)

Dermot. Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended orly for the personal and confidential use of the recipient(s} named abave, If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by retum e-mail and permanently delete the copy you received.






Crystal Pritchard -

From: . " Michael Lyle

Sent: Sunday, July 31, 2011 7:59 PM

To: 'Dermot Muir' .

Subject: - - RE: Arbitration Agreement o
Attachments: Draft Arbitration Agreement_FINALS_IO(OPA comments).doex - -

See my comments. Please provide conference cali info for 9:30 call.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

- 120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 171

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and rmay contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in erer, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Dermot Muir [mailto: Dermot.Muir@infrastructureontario.ca}
Sent: July 31, 2011 6:22 PM

To: Michael Lyle

Subject: RE: Arbitration Agreement

Ok, thanks. I'll forward the tele-con number.

Dermot

From: Michael Lyle  mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Sunday, July 31, 2011 6:21 PM

To: Dermot Muir

. Subject: RE: Arbitration Agreement

This evening may work better as | will then be able to brief my Chair in the morning. | will et you know whether or not |
will still be in the office or at home by then.

Michae! Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs .
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca



This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files fransmitted with it is strictly prohibited. If you have received this message in eror, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Dermot Muir [mailto: Dermot. Muir@infrastructureontario.ca]

Sent: July 31, 2011 6:19 PM

To: Michael Lyle

Subject: FW: Arbitration Agreement

Michael:
Can you please let me know which time works best for you.
Thanks

Dermot

From: David Livingston

Sent: Sunday, July 31, 2011 6:16 PM
To: Dermot Muir

Subject: Re: Arbitration Agreement

We are just cooking dinner for 10 so | will not be free now for a while. | can talk say at 9:30 or tomorrow am say 9:30.
Please let me know which is best.

From: Dermot Muir

To: David Livingston

Sent: Sun Jul 31 18:01:18 2011
Subject: FW: Arbitration Agreement

David:

Michae! is available to speak to us this evening. What time would work for you?

Dermot

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Sunday, July 31, 2011 5:50 PM

To: Dermot Muir

Subject: RE: Arbitration Agreement

I am working through this and will have a mark up with comments back in the next couple of hours. In the meantime,
with respect to the call with David I am fairly flexible re time. Just give me a 15 minutes heads up.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 171

Direct: 416-969-6035



Fax: 416.969.6383
Email: michael.lyle@powerauthority.on.ca

This e-mai message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is prnnleged conf'denhal
and/or exempt from disclosure under applicable law. If you are not the intended reclplent(s) any dissemination, distribution or copying of this e-nail message or...
any files transmitted with it is strictly prehibited. If you have received this message in errer, or are not the named remplent(s) p!ease notlfy lhe sender |mmed lately
and delete this e-mail message .

_ Greater Toroplo's
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This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender Immediately and delete this e-mail message.

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: July 31, 2011 3:533 PM

To: Michael Lyle

Cc: David Livingston

Subject: RE: Arbitration Agreement

Michaei:
Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new

. confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resolved shortly.
I look forward to speaking to you this evening.

Regards

Dermot

From: Dermot Muir

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca’
Cc: David Livingston

Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbifration agreement. I have blacklined if to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards

Dermot

Dermot P. Muir



General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 {fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above, If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prehibited. If you have received this e-mail in error,
please nokify the sender immediately by retmrn e-mail and permanently delete the copy you received. ‘



IN THE MATTER OF AN ARBITRATION
BETWEEN: - =

TRANSCANADA ENERGY LTD.

-and -
HER MA]'ESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES

Contract”) for-theconstruetion-with respect to the development and operation 6§ a

900 megawatt gas fired generating station in Oakville Ontario (the “OGS");

AND WHEREAS by letter dated October 7, 2010 (the “October 7 letter”) the
OFA termimated the CES-Contractstated that it would like to begin negotiations
with TCE to reach mutual apgreement to terminate the CES Confract and.
acknowledged that TCE was entitled to its reasonable damages, including the
anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondent OPA have mutually
agreed to terminate the CES Contract and the Claimant and the Respondents wish
to submit the issue of the assessment of the reasonable damages suffered by TCE to
arbitration in the event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under




section 7 of the Proceedings Agaisnt the Crown Act, R5.0,, 1990, c. P. 27 ("PACA"), of

its intent to commence an action against the Province of Ontario to recover the

damages the Claimant suffered because of the termination of the CES Contract (the
aim™); :

AND WHEREAS the Parties have agreed that the Claimant's damages under
the Claim will not be limited by: (2) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
tract; or (b) any limitation on or reduction of the amount of damages which

mJght otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of
Qakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
5.0.1991, c.17 {the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of the mutual agreement to terminate
the CES Confract, the mutual covenants contained herein and other good and
valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties agree as follows:

ARTICLE1
APPLICATION OF THE ACT

Section1.1 Recitals

The recitals herein are true and correct.




Section12 Act

The provisions of the Act shall apply to this Arb1trat10n Agreement except as varied
or excluded by this Agreement, or other written agreement of the Parties.

ARTICLE2

Section 2.1 Consxderahon

In consideration of the Parties each agreemg to pursue the resolution of this
matter. by way of binding arbitration in accordance with the Acf, and on the
understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 {(c) of the PACA, the Parties agree:

{a) the Claim against the Province of Ontario and the OPA will not be-
pursued in the Courts; and

(b) EONicEPotanicots with the satisfaction by the Province of Ontario of
any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule “B” attached
hereto.

ARTICLE 3
ARBITRATOR

Section 3.1

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “Arbitrator™).

ARTICLE 4
JURISDICTION OF ARBITRATOR

Section4.1 Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 The Disputes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entifled as a result of the termination of the CES
Coniract, including the anticipated financial value of the CES Contract.




Section 4.3 Waiver of Defences

| (8) The Respondents agree that in light of the October 7 letter they are
liable to pay TCE its reasonable damages arising from the termination of the CES

Contract, including the anticipated financial value of the CES Contract.

(b) The Réespondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.ﬂ1_9f__g11@_ CES
Contract; or

(ii) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract.

()  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated;
and :

(ii) the reasonable damages including the anticipated financial value of
the CES Contract which is undersivod to include the following
components:

(2) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and '

{(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent -
that these costs have not been recovered in item (a); and :

(c) each Party reserves its righis to argue whether the
Respondents isare liable to compensate the Claimant for the
terminal value of the OGS, if any, where terminal value is
understood to mean the economic value of the OGS that may be
realized by Claimant in the period after the expiration of the




twenty year term of the OGS Contract for its remaining useful
life. T

Section 4.4 Afbii'f;for ]'urisdict-ion' 7
Without limiting the jurisdiction of the Arbitrator at law, the submission to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

() determine any question as to the Arbitrator’s jurisdiction including
any objections with respect to the existence, scope or validity of this
Agreement; '

(b)  determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues;

()  determine any question of law arising in the Arbitration;

(d)  receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

(e}  make one or more interlocutory or interim orders;

() include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbitrator; and '

(g) proceed in the Arbitration and make any interlocutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section 4.5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Onfario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator's accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
.during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator's
accounts and the Expenses shall be ultimately determined with reference to the




Rules and the case law, at the same time that other issues with respta-ct to costs are
determined following the Final Award.

Section 4.6 Timetable

Any deadlines contained in this Agreement may be extended by mﬁmal
agreement of the Parties or order of the Arbitrator, and the Arbxtrator shall be
advised of any changes to any deadlines.

ARTICLES
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 Defence

The Respondents shall each deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statements of Defence,

ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the [%iféd. Rather, the Parties are _
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues
in dispute)} identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery.

In preparation of witnesses for discovery and in connection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.




When they meet and confer, the Parties shall determine a date by which each
shall deliver to the other a list identifying any and all records and- documents,
whether written, electronic or otherwise, being produced for the purpose of this
Arbitration, and by which each sha]l deliver the documents in the format agreed to
by the Parties.

Section 6.2 : Evidence by Witness Affidavits

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other swomn affidavits of each of their & L

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses,

Section 6.3 ’ Cross Examinations on Affidavits
The Parties agree that cross exanunaﬁons of the affiants will take place on a

a£ﬁdav1’cs or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section 6.4 Expert Reports

The Parties agree that experts shall meet prior to the preparation of expert
reports to confer and, if possible, agree and setile the assumptions and facts to be
used in the expert reports.

The Parties agree on the following timetable for delivery of expert reports:

(@)  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

(b) responding (reply) -expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(c)  all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence.

Section 6.5 Arbitration Hearing

The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties, The Arbitration Hearing shall be conducted in an expeditious manner
and in accordance with the Hearing Procedure. A court reporter will be present at




each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the

" Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Section 4.5 above.

Section 6.6 Wilness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses,
Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

-‘Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbifration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date




upon which the Arbitration Hearing is conducted shall, prior to attending, execute a
con.ﬁdentahty agreement in the form attached hereto as Schedule “A”. '

ARTICLE 7
AWARD

Section71 . .. Decision(s) Timeline : .

Any interlocutory or inferim award(s} shall be given in writing at Toronto,
with reasons and shall be rendered within forty five (45) days of the conclusion of
the relevant motion.

The Arbitrator shall provide the Parties with his/her decision in writing at
Toronto, with reasons, within six (6) months from the delivery of thie communication
of the final submissions from the parties (the “Final Award”). The Arbitrator shaL‘[
sign and date the Fmal Award.

Within fifteen (15) days after receipt of the Firial Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations, corrections, and
supplementary awards shall be in writing, and the provisions of this Article shall
apply to them.

Section 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out the Final
Award without delay. If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier. The Final Award shall be ‘enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses ]unsdmtlon over the Party against whom the Final Award
is being enforced.




Section 7.3

The Parties agree that it is in their mutual interests that a Final Award [or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE.
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an after tax value to TCE, after
due consideration for the tax implications of the transaction, equal to or greater than
the Final Award [or irtterim final award] (the “Equivalent Value”}.

(a)  Upon the request of the Respondent Her Majesty the Queen in Right of
Ontario to satisfy the Final Award or interim final award against either

of the Respondents by the transfer of an asset of Equivalent Value, TCE
shall within ten (10) business days submit a list of assets of interest (the
“ Assets of Interest”) to the Respondent for consideration. Such list to
consist of assets owned by the Province of Ontario or an agency of the
Province of Ontario and at a minimum to include assets in which TCE
has an equity interest or that has been subject to prior discussion
amoungst the Parties. Assets which will provide partial Equivalent
Value may be considered. The Assets of Interest shall be assets owned
by the Respondent or by entities under the direction or control of the
Respondent.

() If an asset of interest is mutually agreed as-being a suitable asset for
transfer to TCE, and the asset is not one in which TCE (or a wholly
owned affiliate} owns an equity interest in at that time, then TCE shall
be permitied a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and -
to confirm its continued interest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

()  If an asset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate} owns an equity interest at that time, then the Parties shall use
commercially reasonable efforts to attempt o agree on the value of the .
asset to TCE. : :

(d) In respect of any proposed asset transfer under subsection (b) or (c)
above TCE acting reasonably must be satisfied that

(i) the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;




(i)  all necessary consents, permits and authorizations are available
to transfer the asset to TCE and for TCE to own and: operate the
. asset; ’ ’ -

(i) there are no resfrictions on TCE's ability to develop, operaté,
sell or otherwise dispose of the asset; and

(iv) TCE does not become liable for any pre-closing lLiabilities
relating to the asset. '

(¢)  If the Parties have agreed to the transfer and if the value of the asset to
TCE is agreed, then the Parties will use commercially reasonable
efforts to negotiate and settle the form of such definitive documents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between
arm’s length commercial parties.

(h)  If more than ninety (90) days have elapsed after the Final Award [or an
" interim final award] of the Arbitrator, and the Parties have not agreed

on the terms of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to issue a demand

letter to the Respondent [emafding immediate payment of the Final _
Award [or interim final award] in cash and such payment shall be

made within three (3) @37 of receipt of such demand letter.

Section 7.4 Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLE 8
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, incdluding their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbifration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.




For greater cerfainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal; or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant’s obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedures in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE 9
MISCELLANEOQUS

Section 9.1 ) Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a writien agreement signed by the Parties.

Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound
by this agreement.

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural
and vice versa, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited lability
companies, general and limited partnerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”,
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”.

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.




Section 9.6

This Agreement may be executed in any number. of counterparts, each of -
which will be deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

Counterparts

Section 9.7 Electronic Execution

" Delivery of an executed signature page to this Agreemen’é by any party by
electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 9.8 Counsel

The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration.

Counsel for the Claimant, Counsel for the Respondent,

TransCanada Energy Ltd. Her Majesty The Queen in Right of
Ontario

Thornton Grout Finnigan LLP

3200 - 100 Wellington Street West Ministry of the Attorney General

CP Tower, TD Centre
Toronto, ON MS5K 1K7

Michael E. Barrack
Tel:  (416) 304-1616
Email: mbarrack@tgf.ca

John L. Finnigan
Tel: (416) 304-1616
Fax: (416) 304-1313

Email: jfinnigan@tgf.ca

Counsel for the Respondent,
The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Paul A, Ivanoff
Tel: (_416) 862-4223

Crown Law Office -Civil
McMurtry - Scott Building
720 Bay Street, 11th
Toronto, ON

M7A 259

John Kelly
Tel:  (416) 601-7887
Email: john.kelly@ontario.ca

Eunice Machado

Tel:  (416)601-7562

Fax: (416} 868-0673

Email: eunice.machado@ontario.ca




Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents, records, notices and communications relating to
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of , 2011,
TRANSCANADA ENERGY LTD.

By:
Title
TRANSCANADA ENERGY LTD.

By

Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

ONTARIQ POWER AUTHORITY

By:
Title







SCHEDULE "A"

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, 5.0, 1991, c. 17;

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

BETWEEN:
TRANSCANADA ENERGY LTD.

Claimant

~and-

HER MAJESTY THE QUEEN IN

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(")

CONFIDENTIALITY AGREEMENT

WHEREAS, in connecton with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE") and the RESPONDENTS concerning the

Southwest GTA Clean Energy Supply Contract between the Ontario Power




Aufhonty and TCE dated October 9, 2009 (the “CES Contract”)' TCE andthe
Respondents have entered into an Arbitration agreement dated Bﬁy SO0 3| (the
" Arbitration Agreeient”);

AND WHEREAS, pursuant to the Arbitration Agreement, e has
produced certain information and documents- rel'ating to the issués in this™ g
Arbitration and the CES Contract (the “e Information”);

AND WHEREAS, pursuant to the Arbitration Agreement, the
Respondents have produced certain information and documents relating fo the
issues in this Arbitration and the CES Contract (the “ Respondents Information™);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the » Information,
the Respondents Information or, the issues in this Arbitration {collectively referred
to with the  Information and the Respondents Information as the “Confidential
Information”);

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respecting the
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows;

- - Ermatmd: Space Before: 1.2 fine j
1. The undersigned acknowledge and agree that the statements in the Recitals of :
this Agreement are true and correct.

l 2. Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, partners, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives"), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by



(@)

(b)

(©)

{d)

the other party or its Representatives now or in the future, as stricily
confidential and proprietary information.

~ For clarity, information will not be deemed Confidential Information that (i)

becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect

_ of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree o be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to
restrain jts Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and




10.

appropriate efforts to re-acquire all Confidential Information that was
previously disclosed to that person or entity, as well as any copies thereof or
materials created in connection with the Confidential Information,

In the event that either of the undersigned is requested or required (by oral

questioris, interrogatories, requests for information or documents in legal
proceedings, subpoena, civil investigative demand or other similar process)
to disclose any of the Confidential Information, the undersigned agrees to
provide the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an application to Court for
a protective order or other appropriate remedy.

Each of the undersigned agrees that the other party does not and shall not
have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to returm all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration has been completed, without
retaining any copies thereof.

The undersigned acknowledge and agree that this Agreement shall he
governed by and construed in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and
effect.

Notwithstanding anything to the conftrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the




11.

Freedom of Information and Protection of Privacy Act, RS.0. 1990, ¢. F.31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all of its
Representatives, including without limitation, its legal hd¥isors

In witness whereof, the undersigned have executed this Agreement at
, this day of , 2011

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD.

Per:
Name:

Title:

Title:




SCHEDULE “B”

- FULE. AND FINAL RELEASE

 WHEREAS TRANSCANADA .ENERGY LTD. (“TCE"). and HER
MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER
AUTHORTIY (the “Respondents”) have agreed to seitle all matters outstanding between
them in respect of and arising from the Southwest GTA Clean Energy Supply Contract
dated as of October 9, 2009 (“CES Contract”) and the letter dated October 7, 2010 by-in
which the Ontaric Power Authority (the “OPA") stated that it would like to begin
negotiations to terminated the CES Contract and acknowledged that TCE was entitled to
its reasonable damages (the “October 7 Letter”);

IN CONSIDERATION of the mutual agreement of TCE and OPA to

inate the CES Contract, the payment of the settlement amount agreed by the parties for
all claims arising from the CES Contr'act and the October 7 Letter [as set out in the [InSer:
nﬂemfé"do%mmé%‘& HAnpE ot setHement ermy/Arbi At o: 3 ‘iﬁf%’“} ] (the Arbitration”)

PR iy M

and/ or in consideration of the payment of the Final Award ‘made in the arbitration
proceedings between TCE and the Respondents pursuant to an Arbitration Agreement
dated », and the payment by the Respondents to TCE of the sum of $5.00 (five dollars) and:
for other goed and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, by the undersigned, TCE, its directors, officers, employees, agents,
servants, administrators, successors, shareholders, members, subsidiaries, affiliates,

insurers, assigns and relafed parties from time to time {collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION the Responderits and their respective
directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers aﬁd
assigns {the “Releasees”) from all manner of actions, caﬁses of action, suits, proceedings,

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims



and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries:
howsoever arising which hereto may have been or may hereafter be sustained by the
Releasor arising out of, in relation to or in conmection with the CES_Contract, the
October 7 Letter or the Arbitration and from any and all actions, causes of action, cl:ums
or demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary,
duty or by virtue of any statute or otherwise or by reason of any damage, loss or injury:
arising out of the matters set forth above and, without limiting the generality of the:
foregoing, from any and all matters that were raised or could have been raised in respec
to lor arising out of the CES Contract, the October 7 Letter or- the Arbitration
Notwithstandring the foregoing, nothing in this Release will limit, restrict or alter the

obligations of the Respondents to comply with the terms of any settlement agreement with:

the Releasor or to comply with any Final Award made in favour of the Releasor.

IT 1S UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract and the October 7 Letter, but also injuries
losses and damages not now known or anticipated but which may later develop or b
discovered, including all the effects and consequences thereof, and (b) any arid all of th
claims or causes of action that could have been made at the Arbitration or in any legal:

roceeding by the Releasor against the Releasees, in respect of and arising from the CES
Contract and the October 7 Letter, and that this Full and Final Release is to be construed
liberally as against the Releasor to fulfill the said intention. |

AND FOR THE SAID CONSIDERATION it is agreed and understoo
thaF the Releasor will not make any claim in respect of aneor arising from the CES:
Contract and the October 7 Letter or take any proceedings, or continue any proceedings’
against any other person or corporation who might claim, in any manmner or forum,,
confribution or indemnity in common law or in equity, or under the provisions of an

statute or regulation, from any other party discharged by this Full and Final Release.




.

IT IS UNDERSTQOD AND AGREED that this Full and Final Release shall
operate conclusively as an estoppel in the event of any claim, action, complaint or
proceeding which might be brought in the future by the Releasor with respect to the
matters covered by this Full and Final Release and arising from the CES Contract, the
October 7 Letter and the Arbitration. This Full and Final Release may be pleaded in the;

event any such claim, action, complaint or proceeding is brought, as a complete defence
and reply, and may be relied upon in any proceeding to dismiss the claim, action,
complaint or proceeding on a summary basis and no objection will be raised’ by any party.
in any subsequent action that the other parties in the subsequent action were not privy to

the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions,
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES

Contract and the October 7 Letter which it has released by this Full and Final Release,

. IT 1S FURTHER UNDERSTOOD AND AGREED that neither the Releasor
nor the Releasees admits Hability or obligation of any kind whatsoever in respect of the:
CE Contract and the October 7 Lefter.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final -

Release shall be binding upon and enure fo the benefit of the successors or assiens as

the|case may be, of all the parties to this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final

Reﬂease shall be governed by the laws of the Province of Ontario and the laws of Canada

applicable fherein. TCE aftorns to_the non-exclusive jurisdiction of the courts of the

Pravince of Ontario in respect of any dispute arising from or in connection with or in

consecquence of this Full and Final Release.




IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the settement underlying it will be held in confidenc

and will receive no publication either oral or in writing, directly or indirectly, unles

deemed essential on auditor’s or accountants’ written advice for financial statements o
income tax purposes, or for the purpose of any judicial proceeding, in which event the fac
the settlement is made without admission of Liability will receive the same publicatio
simultanecusly or as may be required by law, including without limitation, the disclosur

reghirements of applicable securities law.

TCE ACKNOWLEDGES AND AGREES that it fully understands th

terms of this Full and Final Release and has delivered same voluntarily, after receiving

independent legal advice, for the purpose of making full and final compromise an

setflement of the claims and demands which are the subject of this Full and Fina

Release.

DATED this __ day of , 2011,

TRANSCANADA ENERGY LTD.

By:
Title










Crystal Pritchard

From: Michael Lyle

Sent: ) Sunday, July 31, 2011 8:00 PM
To: jim_hinds@irish-line.com’; Colin Andersen; JoAnne Butier; Michae! Killeavy
Ce: Susan Kennedy :
- Subject: TCE : ' :
Attachments: ' Draft Arbitration Agreement_FINALS_IO(OPA comments).docx

See attached draft of arbitration agreement with OPA comments that has been provided to Infrastructure Ontario.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
"‘Ontario Power Authority

120 Adelaide Street West, Suife 1600
Teronto, Ontario, M5H 1T+

Direct; 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipieni(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please nofify the sender immediately
and delete this e-mail message






IN THE MATTER OF AN ARBITRATION
BETWEEN: h

TRANSCANADA ENERGY LTD.,

Claimant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) forthe-construetion-with respect to the development and operation ¥ a
900 megawatt gas fired generating station in Oakville Ontario (the “OGS”);

AND WHEREAS by letter dated October 7, 2010 (the “October 7 letter”) the
OPA terminated the CES-Contrack-stated that it would like to begin negotiations

‘with. TCE to_reach mmutual agreement fo terminate the CES - Confract and

acknowledged that TCE was entitled to its reasonable damages, including the
anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from.the termination of the CES Confract, including the anticipated
financial value of the CES Confract;

AND WHEREAS the Claimant and the Respondent OPA have mutually
agreed to terminafe the CES Contract and the Claimant and the Respondents wish

to submit the issue of the assessment of the reasonable damages suffered by TCE to
arbitration in the event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario {the “Province of Ontario”), under




section 7 of the Proceedings Agaisnt the Crown Act, RS.0., 1990, c. P. 27 (“PACA™), of
its intent to commence an action against the Province of Ontario to recover the
damages the Claimant suffered because of the termination of the CES Contract (the
"'Ic:] H 11"); .

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
damages wh1ch might otherwise be awarded as a result of sections 10.5 or 14.1 of the

mlght otherw15e be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant's site plan
approval for the Oakville Generating Station and subsequently the rejection of its -
application for minor variance by the Committee of Adjustment for the Town of -
Oakville; :

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entifled to as a result of the termination of the CES
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
5.0. 1991, .17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of the mutual agreement to terminate :

the CES Conitract, the mutual covenants contained herein and other good and -
valuable consideration, the receipt and sufficiency of which is hereby -
acknowledged, the Parties agree as follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are true and correct.



Section 1.2 ‘ Act

The provisions of the Aet shall apply to this Arbitration Agreeméﬁt except as varied
or excluded by this Agreement, or other written agreement of the Parties,

~ ARTICLE2

Section 2.1 Consideration

In consideration of the Parties each agreeing to pursue the resolution of this
matter by way of binding arbitration in accordance with the Act, and on the
understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree:

(a) the Claim against the Province of Ontario and the OPA will not be
pursued in the Courts; and

(b) Coniemporaicois with the satisfaction by the Province of Ontario of
any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule “B” attached

hereto.
ARTICLE 3 I
ARBITRATOR

Section 3.1 _

The Arbitration shall be conducted in Torento, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “Arbitrator”).

ARTICLE 4
JURISDICTION OF ARBITRATOR

Section 4.1 Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 The Disputes

The Arbitrator shall fully and finally determine the amount of the reascnable
damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.




Section 4.3 Waiver of Defences

| (@ The Respondents agree that in light of the October 7 letter they are
_ liable to pay TCE its reasonable damages artising from the termination of the CES

Contract, including the anticipated financial value of the CES Contract.

()  The Respondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be.no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14[f| of the CES
Contract; or

(ii) any Limitation on or reduction of the amount of damages which
might otherwisé be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate :
its generation facility as contemplated in and in accordance with the -
CES Contract.

(¢©)  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated; -
and

(i) the reasonable damages inciuding the anticipated financial value of
the CES Coniract which is understood to include the following
components:

- (a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b} the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a); and

(c) each Party reserves its rights to argue whether the
Respondents isare liable to compensate the Claimant for the
terminal value of the OGS, if any, where terminal value is -
understood to mean the economic value of the OGS that may be -
realized by Claimant in the period after the expiration of the




twenty year term of the OGS Contract for its rémairﬁng useful
life.

Section 4.4 Arxbitrator ]urisdicf:ion _
Without limiting the jurisdiction of the Arbitrator at law, the submission to~
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

(a) determine any question as to the Arbitrator’s jurisdiction including
any objections with respect to the existence, scope or validity of this
Agreement;

(t)  determine all issues in respect of the procedure or evidentiary matters
governing the Arbifration, in accordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues;

(¢) determine any question of law arising in the Arbitration;

(d) receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

(e)  make one or more interlocutory or interim orders;

(f) include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbitrator; and

(g proceed in the Arbitration and make any interlocutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section 4.5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interitn or interlocutory
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator's
accounts and the Expenses shall be ultimately determined with reference to the




Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award,

Section 4.6 Timetable

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines,

ARTICLE5
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 Defence

The Respondents shall each deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statements of Defence.

ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production -
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Partes -
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the [{%j7d, Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the :
arbitration, as well as documents which fall into the categories (relevant to the issues =
in dispute) identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery.

In preparation of wiinesses for discovery and in connection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.




When they meet and confer, the Parties shall determine a date by which each
shall deliver to the other a list identifying any and all records ‘and documents; -
whether writteri, electronic or otherwise, being produced for the purpose of this
Arbitration, and by which each shall deliver the documents in the format agreed to
by the Parties.

Section 6.2 Evidence by Witness Affidavits

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other swom affidavits of each of their [t coees,

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses,

Section 6.3 Cross Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross exam:i.nation per

afﬁdavﬂs or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreeinent on hearing procedure with respect to cailing viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section 6.4 Expert Reports

The Parties agree that experts shall meet prior to the preparation of expert
reports to confer and, if possible, agree and setile the assumptions and facts to be
used in the expert reports,

The Parties agree on the following timetable for delivery of expert reports;

(a)  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

(b)  responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

©)  all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence. ‘

Section 6.5 Arbitration Hearing

The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner
and in accordance with the Hearing Procedure. A court reporter will be present at




each day of the Arbitration Hearing and the court reporter will provide the Parties

- with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbltrahon, which will ultimately
be decided with reference to Section 4.5 above.

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Fxaminations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing,

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the -
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date




upon wluch the Arbitration Hearing is conducted shall, prior to attending, execute a
confidentiality. agreement in the form attached hereto as.Schedule “A”,

ARTICLE ’7
AWARD

Section 7.1 Decision(s) Tunelme

Any interlocutory or interim award(s) shall be given in wntmg at Toronto,

with reasons and. shall be rendered within forty five (45) days of the conclusion of
the relevant motion.

The Arbitrator shall provide the Partiés with his/her decision in writing at
Toronto, with reasons, within six (6) months from the delivery of the communication
of the final submissions from the parties (the “Final Award”) The Arbitrator shall
sign and date the Final Award. '

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations,'correcﬁons, and
supplementary awards shall be in writing, and the’ provisions of this Article shall
apply to them.

Section 7.2

Subject to the right of appeal in Sectién 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out the Final
Award without delay. If an interprefation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Arficle for such interpretation, correction or additional award to be made,
whichever is earlier. The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced.




Section 7.3

The Parties agree that it is in their mutual interests that a Final Award [or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE.
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the fransfer to the Claimant of an asset that has an after tax value to TCE, after
due consideration for the tax implications of the transaction, equal to or greater than
the Final Award [or interim final award] (the “Equivalent Value").

(a)  Upon the request of the Respondent Her Majestv the Queen in Right of
Ontario to satisfy the Final Award or interim final award against either
of the Respondents by the fransfer of an asset of Equivalent Value, TCE
shall within ten (10) business days submit a list of assets of interest (the
“Assets of Interest”) to the Respondent for consideration. Such list to -
consist of assets owned by the Province of Ontario or an agency of the
Province of Ontario and at a minimum to include assets in which TCE
has an equity interest or that has been subject to prior discussion
amoungst the Parties. Assets which will provide partial Equivalent
Value may be considered. The Assets of Interest shall be assets owned
by the Respondent or by entities under the direction or control of the
Respondent.

()  If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the assetf is not one in which TCE (or a wholly
owned affiliate) owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains ..
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

{c)  If an asset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns an equity interest at that time, then the Parties shall use
commercially reasonable efforts to attempt to agree on the value of the
asset to TCE.

(d) In respect of any proposed asset transfer under subsection (b) or () *
above TCE acting reasonably must be satisfied that:

@) the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;




(i)  all necessary consents, permits and authorizations are available-
to transfer the asset to: TCE and for TCE fo own and operate the
asset; -~ - e

(iify there are no resmchons on 'I'CE's ab:.hty to develop, operate' :

sell or otherwise dlspose of the asset; and y

(ivy TCE does not become hable for. any pre—dosmg hablhtles;
relating to the asset,

(&)  If the Parties have agreed to the transfer and if the value of the asset o’

TCE is agreed, then the Parties will use commercxally reasonable
efforts to negotiate and settle the form of such definitive documents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the-type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset fransfer between
arm'’s length commercial parties.

(th)  If more than ninety (90) days have elapsed after the Final Award [or an
interim final award] of the Arbitrator, and the Parties have not agreed
on the terms of the asset fransfer or seitled the form of the definitive
documents for transfer, then TCE shall be permitted to issue a demand
letter to the Respondent EmiaRding immediate payment of the Final

Award [or interim final award] in cash and such payment shall be
made within three (3) Hay4 of receipt of such demand letter.

Section 7.4 Release .

Contemnporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in faviour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLE 8
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and. shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.




For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties.
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant’s obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedures in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed conirary to the °
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE9
MISCELLANEOUS

Section 9.1 Amendment
This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties. ‘
Section 9.2 Governing Law
This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.
Section 9.3 _Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound :
by this agreement.

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural -
and vice versa, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited Hability
companies, general and limited partnerships, associations, trusts, unincorporated -
organizations, joint ventures and governmental authorities. The terms “include”, - .
“includes” and “including” are not limiting and shall be deemed to be followed by - © °
the phrase “without limitation”.

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.



Section 9.6

This Agreement may be executed in any number of counterparts, each of
which will be deemed to be an original and all of which taken together will be
deémed to constituté one and the same instrument.

Counterparts .

Section 9.7

Delivery of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Elecironic Execution

Section 9.8 Counsel .
The Parties acknowledge and agree that the following shall be the counsel of

record for this Arbitration.

Counsel for the Claimant,
TransCanada Energy Lid.

Thornton Grout Finnigan LLP
3200 - 100 Wellington Street West
CP Tower, TD Cenire-

Toronto, ON M5K 1K7

Michael E, Barrack
Tel:  (416) 304-1616
" Email: mbarrack@tgf.ca

John L. Finnigan
Tel: (416) 304-1616
Fax: (416) 304-1313

Email: jfinnigan@tgf.ca

Counsel for the Respondent,
The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Paul A. Ivanoff
Tel: (416) 862-4223

Counsel for the Respondent,

Her Majesty The Queen in Right of

Ontario

Ministry of the Attorney General
Crown Law Office -Civil
MecMurtry - Scott Building

720 Bay Street, 11th

Toronto, ON

M7 A 259

John Kelly
Tel:  (416) 601-7887
Email: john kelly@ontario.ca

Eunice Machado

Tel:  (416)601-7562

Fax: (416) 868-0673

Email: eunice. machado@ontario.ca




Fax: (416) 862-6666
Email: pivanoff@osler.com

-Section 9.9 Notices

All documents, records, notices and communications relating to
Arbitration shali be served on the Parties’ counsel of record.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD,

By:
Title
TRANSCANADA ENERGY LTD.

By
Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

Title

ONTARIO POWER AUTHORITY

By:
Title




JesEny




SCHEDULE “A"

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, S.0. 1991, . 17;
AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY
BETWEEN:
TRANSCANADA ENERGY LTD.
Claimant

~and-
HER MAJESTY THE QUEEN IN
RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(!I ..”)
CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE") and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Contract between the Onfario Power




Au’chonty and TCE. dated October 9;-2009 (the “CES Contract”), TCE and the

Respondents have entered into an Arbitration agreement dated Jj
“ Arbitration Agreement”);

AND WHEREAS, pursuant to the Arbitration Agreement, ¢ has

produced certain information -and documents relating to the -issues in this
Arbitration and the CES Contract (the “e Information”);

AND WHEREAS, pursuant to the Arbitration Agreement, the
Respondents have produced certain information and documents relating to the
issues in this Arbitration and the CES Contract (the “ Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the  Information,
the Respondents Information or the issues in this Arbitration (collectively referred
to with the e Information and the Respondents Information as the “Confidential
Information”);

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respecting the
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

’ 1. The undersigned acknowledge and agree that the s’mtemenm in the Recitals of
this Agreement are true and correct.

[ 2, Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, parmgfs, associates and advisors ({nduding,
without imitation, legal advisors) (collectively, "Representatives"), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by

'] Formatted; Space Before: 1.2 line

|




(@)

(b)

[ @

| @

the other party or its Representatives mow or in the future, as strictly
confidential and proprietary information,

For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclogsed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in comnection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to
restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to ary disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and -~
that such persons or entities will be provided with a copy of this Agreement -

and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and




10.

appropriéte efforts to re-acquire all Confidential' Information- that was
previously disclosed to that person or entity, as well as any copies thereof or

_ materials created in'connection with the Confidential Information.

In the event that either of the undérsigned is requeste&_or required (by oral
questions, interrogatories, requests for information or documents in legal

- proceedings, subpoena, civil investigative demand or other simflar process)

to disclose any of the Confidential Information, the undersigned agrees to
provide the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an application to Court for
a protective order or other appropriate remedy:.

Each of the undersigned agrees that the other party does not and shall not
have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the confrol of any of the Representatives or witnesses
to the other party when this Arbitration has been completed, without
retaining any copies thereof,

The undersigned acknowledge and agree that this Agreement shall be
governed by and construed in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and
effect. : :

Notwithstanding anything to the contrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the




11.

Freedom of Information and Protection of Privacy Act, R.S.0. 1990, c. .31, as

amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all of its
Representatives, including without limitation, its legal Bd¥isors.

» this

In witness whereof, the undersigned have executed this Agreement at

day of

2011

Ll S

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD. .

Per:
Name:

Title:

Per:
Name:
Title:




/

-SCHEDULE “B”

'FULL'AND'FiNAL RELEASB" -

WHEREAS TRANSCANADA ENERGY LTD? ,("TCE’) and HER
MA}ESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER
AUTHORTIY (the “Respondents”) have agreed to settle all matters outstanding between

them in respect of and arising from the Southwest GTA Clean Energy Supply Contract
dated as of October 9, 2009 (“CES Contract”) and the letter dated October 7, 2010 by~in

which the Ontario Power Authority (the “OPA") stated that it would like fo begin

negotiations fo terminated the CES Coniract and acknowledged that TCE was entitled to

its reasonable damages (the “October 7 Letter g H

IN CONSIDERATION of the mutual agreement of TCE and OPA to
ninate the CES Contract, the payment of the settlement amount agreed by the parties for .
all claims arising from the CES Contract and the October 7 Letter [as set out in the [ifisett
' TeTLSettnD, OUL Sertioment farg/ arbitratiotiaward] | (the ‘Arbitration”)

R AT SR HE R

and/ or in consideration of the payment of the Final Award made in the arbitration
proceedings between TCE and the Responderds pursuant to an Arbitration Agreement,
dated », and the payment by the Respondents to TCE of the sum of $5.00 (five dollars) and:
for other good and valuable consideration, the receipt and sufficiency of which is hereby:
acknowledged, by the undersigned, TCE, its directors, officers, employees,. agents,
servants, administrators, successors, sharecholders, members, subsidiaries, affiliates,

insurers, assigns and related parties from time to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER:
DISCHARGES WITHOUT QUALIFICATION the Respondents and their respectives
directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and
assigns -(the ”Releésees”) from all manner of actions, causes of action, suits, proceedings,

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims




and demands for damages, monies, losses, indemnities, costs, interests in loss, or injurie
howsoever arising which hereto may have been or may hereafter be sustained by th

Releasor arising out of, in relation to or in connection with .tt_le CES. Contract, th

October 7 Letter or the Arbitration and from any and all actions, causes of action, claim
or demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary;
duty or by virtue of any statute or otherwise or by reason of any damage, loss or injury
arising out of the matters set forth above and, without limiting the generality of the'
foregoing, from any and all matters that were raised or could have been raised in respect;
to jor arising out of the CES Contract, the October 7 Letter_or the Arbitration. -
Nojwithstandning the foregoing, nothing in this Release will limit, restrict or alter the

obligations of the Respondents to comply with the terms of any settlement agreement with’

the Releasor or to comply with any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is?

intended to cover, and does cover: (a) not only all known injuries, losses and damages, i
respect of and arising from the CES Contract and the October 7 Letter, but also injurie
losses and damages not now known or anticipated but which may later develop or be
discovered, including all the effects and consequences thereof, and (b) any and all of the .-
claims or causes of action that could have been made at the Arbitration or in any legalr:,;f
roceeding by the Releasor against the Releasees, in respect of and arising from the CES - -
Contract and the.October 7 Letter, and that this Full and Final Release is to be construed
liberally as against the Releasor to fulfill the said intention. |

AND FOR THE SAID CONSIDERATION it is agreed and understood’
that;, the Releasor will not make any claim in respect of and-or arising from the CES
Contract and the October 7 Letter or take any proceedings, or continue any proceedings
against any other person or corporation who might claim, in any manner or foru_m,r
contribution or indemnity in comanon law or in equity, or under the provisions of any 'i-zij

statute or regulation, from any other party discharged by this Full and Final Release.



opefate conclusively as an estoppel in thé-éventiof any-'claim, action; complaint o
proceeding which might be brought in the-future by the Releasor:- ‘with respect to th
matters covered by this Full and Final Release. and-arising from- the CES Contract,. th
October 7 Letter and the Arbitration. This Full and Final Release may be pleaded in th

event anty such claim, action, complaint or proceeding is brought,-as a complete’ defenc

and reply, and may be relied upon-in any proceeding to dismiss the claim, action
complaint or proceeding on a summary basis and no objection will be raised by any party:
in any subsequent action that the other parties in the subsequent action were not privy &
the formation of this Full and Final Release. .

AND FOR THE SAID CONSIDERATION the Releasor represents and:
warrants that it has not assigned to any person, firm, or corporation any of the actions
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES
Contract and the October 7 Letter which it has released by this Full and Final Release.

IT IS FURTHER UNDERSTOCD AND AGREED that neither the Releasor-@
 nor the Releasees admits liability or obligation of any kind whatsoever in respect of the. -
Contract and the October 7 Letter.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final

Release shall be binding upon and enure to the benefit of the successors or assigns a
the|case may be, of all the parties to this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final

Release shall be governed by the laws of the Province of Ontario and the laws of Canada

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the®

Province of Ontario in respect of any dispute arising from or in connection with or in

consequence of this Full and Final Release.




of this Full and Final Release and the settlement underlying it will be held. in couﬁd@c
and will receive no publication either oral or in writing, directly.or. indirectly, .unles
deemed essential on auditor’s or accountants” written advice for financial statements o
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admission of liability will receive the same publication:
simultaneously or as may be required by law, including without limitation, the disclosur ‘

regjiirements of applicable securities law.

md

setd

IT IS FURTHER UNDERSTQOOD AND AGREED that thie facts and terms?

TCE ACKNOWLEDGES AND AGREES that it fully understands th

QT} of this Full and Final Release and has delivered same voluntarily, after receivin

Jlement of the claims and demands which are the subject of this Full and Final;

Re

endent legal advice, for the purpose of making full and final compromise an

ase.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title







Crystal Pritchard

From: Dermot Muir [Dermot.Muir@infrastructureontario.ca] )
Sent: - Sunday, July 31, 2011 8:08 P

To: Michael Lyle S

Subject: L " RE: Arbitration Agreement -

Thanks Michael
Here is the call in number:
l included it in the meeting invitation that | have forwarded again.

Local dial in number (416)-212-8014
Toll free dial in number (Cénada and US) (866) 500-5845
7 digit Conference |D{participant access code)} 4570737
4 digit Moderator PIN* {chair passcode)} 1028

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Sunday, July 31, 2011 7:59 PM

. To: Dermot Muir

Subject: RE: Arbitration Agreement

See my comments. Please provide conference call info for 9:30 call.

Michael Lyle

General Counsel and Vice President -
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600 -
Toronto, Ontarfo, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/for exempt from disclosure under applicable law. If you are nof the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is stricily prohibited. If you have received this message in error, or are not the named recipient(s}, please notify the sender immediately
and delete this e-mail message

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]

Sent: July 31, 2011 6:22 PM

To: Michael Lyle

Subject: RE: Arbitration Agreement

Ok, thanks. I’ll forward the tele-con number.

Dermot



From: Michael Lyle [mailto:Michael.Lyle@powerauthority,on.ca]
Sent: Sunday, July 31, 2011 6:21 PM

To: Dermot Muir

Subject: RE: Arbitration Agreement

This evening may work better as | will then be able to brief my Chair in the morning. | will let you know whether or not |
will still be in the office or at home by then. :

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 171

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael lyle@powerauthority.on.ca

This e-mail message and any files iransmitted with it are intended only for the named recipient(s) above and ﬁ'uay contain information that is privileged, cenfidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in ervor, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca)

Sent: July 31, 2011 6:19 PM

To: Michael Lyle

Subject: FW: Arbitration Agreement

Michael:
Can you please let me know which time works best for you.
Thanks

Dermot

From: David Livingston

Sent: Sunday, July 31, 2011 6:16 PM
To: Dermot Muir '
Subject: Re: Arbitration Agreement

We are just cooking dinner for 10 so | will not be free now for a while. [ can talk say at 2:30 or tomorrow am say 9:30.
Please let me know which is best.

From: Dermot Muir

To: David Livingston

Sent: Sun Jul 31 18:01:18 2011
Subject: FW: Arbitration Agreement

David:

Michael is available to speak to us this evening. What time would work for you?

2



Dermot

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Sunday, July 31, 2011 5:50 PM

To: Dermot Muir

Subject: RE: Arbitration Agreement

| am working through this and will have a mark up with comments back in the next couple of hours. In the meanfime,
with respect to the call with David | am fairly flexible re time. Just give me a 15 minutes heads up.

Michael Lyle

~ General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs

Ontario Power Authority

120 Adelaide Street West, Suite 1600

Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email; michael. lyle@powerauthority.on.ca

This e-mall message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
andfor exempt from disclosure under applicable law. If you are not the infended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in emor, or are not the named recipient(s), please notify the' sender immediately
and delete this e-mail message :

il Greater Torooto's
Top Employers
-

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law, If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), piease notify the sender immediately and delete this e-mail message.

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: July 31, 2011 3:53 PM

To: Michael Lyle

Ce: David Livingston

Subject: RE: Arbitration Agreement

Michael:

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new
confidentiality agreement is being drafted by TCE and | have asked them to ensure that thie issue that you raised is
addressed. Section 7.3 is still being discussed and should be resolved shortly.

I look forward to speaking to you this evening.

Regards



Dermot

From: Dermot Muir

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca’
Cc: David Livingston _

Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards

Dermot

Dermot P, Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

MS5G 2C8

{416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICFTOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by return e-miail and permanently delete the copy youreceived.



Crystal Pritchard

From: Dermot Muir [Dermot. Muir@infrastructureontario. ca]

Sent: Monday, August 01, 2011 1:03 PM
- To: Michael Lyle-

Cc: David Livingston

Subject:’ : . RE: Arbitration Agreement

Attachments: Blackline Draft Arbitration Agreement_FINAL10_lO vs Draft Arbltratlon Agreement FINAL11
T . _10.doex; Draft Arbitration Agreement FINAL11 _10.doex.

Michael:
As discussed | have made a few corrections as attached.
'Regards

Dermot

From: Dermot Muir

Sent: Sunday, July 31, 2011 6:16 PM
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

l Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline,
I'll be back to you shortly to confirm a time for our conversation.

Eigards

Dermot

From: Dermot Muir

Sent: Sunday, July 31, 2011 3:53 PM

. To: ‘Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

Piease find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new
confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resolved shortly.

i look forward to speaking to you this evening.

Regards

Dermot



From: Dermot Muir

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca’'
Cc: David Livingston

Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated
last night. If possible 1 would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards

Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

{416) 325-2316

(416) 263-5914 (fax)
DermotMuir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail i error,
please notify the sender immediately by retumn e-mail and permanently delete the copy you received.



IN THE MATTER OF AN ARBITRATION
BETWEEN:

TRANSCANADA ENERGY LTD.

Claimant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIQ and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”} and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) -entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 megawatt gas fired generating station in
Qakville Ontario (the “OGS");

AND WHEREAS by letter dated October 7, 2010 the OPA. terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

- AND WHEREAS the Respondents have agreed to pay TCE iis reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE fo arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Frovince of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R.S.0., 1990, c. P. 27 ("PACA”"), of
its intent to commence an action against the Province of Ontario to recover the




damages the Claimant suffered because of the termination of the CES Contract (the
H‘Clajm,l);

AND WHEREAS the Parties have agreed that the Claimant's damages under
the Claim will not be imited by: {a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the :
CES Contract; or (b) any limitation on or reduction of the amount of damages which |
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals °
required to construct and operate its generation facility as contemplated in and in |
accordance with the CES Contract; ’

AND WHEREAS the Parties have agreed that the Respondents will not raise .
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Commiitee of Adjustment for the Town of :
Oakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES
Coniract by way of binding arbitration in accordance with The Arbitration Act, 1991,
5.0. 1991, .17 (the “Act");

AND WHEREAS the Parties have agreed that all steps taken pursuant to the :
binding arbitration will be kept confidential and secure and will not form part of the
public record; ‘

NOW THEREFORE, in consideraticn of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the Parties agree as :
follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are true and correct.




Section 1.2  Act . e

The provisions of the Act shall apply’ fo this Arb1trahon Agreement except as vaned
or excluded by this Agreement, or other written agreement of the Parties.  *

~ ARTICLEZ

Section 2.1 ' Consideration

In consideration of the Parties each agreemg to pursue the resolution of this
matter by way of binding arbitration in accordance with the Act, and on the
understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its Apnl 27, 2011 Notice, pursuant to section 2 (¢) of the PACA, the Parties agree:

() the Claim agé"mst the Province of Ontano and the OPA will not be
pursued in the Courts; and

(b) Contemiporaneons with the satisfaction by the Province of Ontario of
any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario i in the form of Schedule “B” attached

hereto.
ARTICLE 3
ARBITRATOR

Section 3.1

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “Axbitrator”).

ARTICLE 4
JURISDICTION OF ARBITRATOR

Section 4.1 Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 The Disl:-mtes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitfled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.




Section 4.3 Waiver of Defences

(@) The Respondents agree that they are liable to pay TCE its reasonable
damages arising from the termination of the CES Contract, mcludmg the antlapated :
financial value of the CES Contract.

(b}  The Respondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

(ii} any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract.

{c)  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facis:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated;
and

(if) the reasonable damages including the anticipated financial value of
the CES Contract which is understood to include the following
components:

(a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the ..
performance or termination of the CES Contract to the extent -
that these costs have not been recovered in item (a); and '

(c) each Party reserves its rights to argue whether the
Respondent—isRespondents are liable to compensate the
Claimant for the terminal value of the OGS, if any, where ~
terminal value is understood to mean the economic value of the
OGS that may be realized by Claimant in the period after the




expiration of the twenty year term of the OGS Cont:'act for 1ts
remaining useful life.

Section 4.4 : Arbi&;i:or “]uﬁsdiction
Without limiting the jurisdiction of the Arbitrator at law, the submission to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

(@) determine any question as to the Arbifrator’s jurisdiction including
any objections with respect to the existence, scope or validity of this
Agreement;

(b)  determine all issues in respect of the procedure or evidentiary matfters
governing the Arbitration, in actordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues;

{c) determine any question of law arising in the Arbitration;

(d) receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

() make one or more interlocutory or interim orders;

. ()  include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbitrator; and

(g) proceed in the Arbitration and make any interlocutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section4.5 Costs

The Parties agree that the Arbitrator has the ]unschchon to award costs to any
of the Parties, and that the Arbifrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, RR.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an,
interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited fo costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s
accounts and the Expenses shall be ultimately determined with reference to the




Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section 4.6 Timetable

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines. '

ARTICLES
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 Defence

The RespendeniRespondents shall each deliver a Statement of Defence within
30 days following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the StatementStatements of Defence.

ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss ..
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is- to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues
in dispute) identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery.

In preparation of witnesses for discovery and in commection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.




Wrhien they meet and confer, the Patties shall determine a date by which each
shall deliver to the other 4 list identifying any and all records and documents,
whether writter, electronic or otherwise, being produced for the purpose of this
Arbifration, and by which each shall deliver the documents in the format agreed to
by the Parties.

Section 6.2 - Evidence by Witness Affidavits - -

On a dafe to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other sworn affidavits of each of their witnesses.

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses,

Section 6.3 Cross Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section 6.4 Expert Reports

The Parties agree that experts shall meet prior to the preparation of expert
reports to confer and, if possible, agree and settle the assumptions and facts to be
used in the expert reports,

The Parties agree on the following timetable for delivery of expert reports:

(2)  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

(b) responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(c) all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence. -

Section 6.5 Arbitration Hearing

The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner
and in accordance with the Hearing Procedure. A court reporter will be present at




each day of the Arbitration Hearing and the court reporter will provide the Parties

with real-time transcription of the day’s evidence, and the court reporter will also

provide the Parties with copies of daily transcripts of each day’s evidence. The costs

of the court reporter will be divided between the Parties during the course of the.
Arbitration and it will form part of the costs of the Arbitration, which will ultimately

be decided with reference to Section 4.5 above.

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own wiinesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing,

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive Jaw applicable in the Province of ..
Ontario. The Arbitrator shail apply the procedural rules set out in this Arbitration . -
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6,10 -

Each Party may be represented by legal counsel at any and all meetings or -
hearings in the Arbitration. Each person who aftends the Arbitration Hearing is -

deemed to have agreed to abide by the provisions of Article 7 of this Arbitration -
Agreement with respect to confidentiality. Any person who attends on any date .




upon which the Arbitration Hearing is conducted shall, prior to attendmg, execute a
confidentiality agreemént in the form attached hereto as Schedule “A”.

ARTICLE?
AWARD

Section 7.1 Decision(s) Timeline ' i

Any interlocutory or interim award(s) shall be given in writing at Toronto,
with reasons and shall be rendered within forty five (45} days of the conclusion of
the relevant motion.

The Arbitrator shall provide the Parties with his/her decision in writing at :
Toronto, with reasons, within six (6) months from the delivery of the communication
of the final submissions from the parties (the “Final Award”). The Arbitrator shall
sign and date the Final Award. '

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to inferpret the Final Award;
correct any clerical, typographical or computation errors, or any. errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shail make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within -
fifteen (15) days after receipt of such request. All interpretations; corrections, and
supplementary awards shall be in writing, and the provisions of this Article shall
apply to them.

Section 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out the Final
Award without delay., If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbifrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier. The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced.




Section 7.3

The Parties agree that it is in their mutual interests that a Final Award [or an
interim final award) in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE .
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after
due consideration for the tax implications of the transaction, equal to the Final
Award [or interim final award] (the “Equivalent Value”).

(@  Upon the request of the Respondent Her Majesty the Queen in Right of
Ontario to satisfy the Final Award or interim final award against either
of the Respondents by the transfer of an asset of Equivalent Value, TCE
shall within ten (10) business days submit a list of assets of interest (the
“ Assets of Interest”) to the Respondent for consideration. Such list to
consist of assets owned by the Province of Ontario or an agency of the
Province of Ontario and at a minimum to include assets in which TCE
has an equity interest or that has been subject to prior discussion -
amoungst the Parties. Assets which will provide partial Equivalent
Value may be considered. The Assets of Interest shall be assets owned
by the Respondent or by entities under the direction or control of the
Respondent.

(®)  If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the asset is not one in which TCE (or a wholly
owned affiliate} owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase fransaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains
interested In acquiring the asset after having completed its due
diligence then the Parties shall use commerdally reasonable efforts to
attempt to agree on the value of the asset to TCE.

()  If an asset of interest is mutually agreed as being a suitable asset for an
" equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns an equity interest at that time, then the Parties shall use
comumercially reasonable efforts to attempt to agree on the value of the

asset to TCE.

(d) In respect of any proposed asset transfer under subsecﬁon- (b) or (c)
above TCE acting reasonably must be satisfied that:

@  the wansfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;




(i)  all necessary consents, permits and authorizations are available
to transfer the asset to TCE and for TCE to own and operate the
asset; ’ i

(if) there are no restrictions on TCE's ability to develop, operate,
sell or otherwise dispose of the asset; and

(ivy TCE does not become liable for any pre-closing liabilities
relating to the asset.

(¢)  If the Parties have agreed to the transfer and if the value of the asset to
TCE is agreed, then the Parfies will use commercially reasonable
efforts to negotiate and settle the form of such definitive documents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditons, and indemnities for an asset transfer between
arm’s length commercial parties.

)  If more than ninety (90) days have elapsed after the Final Award [or an
interim final award] of the Arbitrator, and the Parties have not agreed
on the terms of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to issue a demand
letter to the RespondentRespondents demanding immediate payment
of the Final Award [or interim final award] in cash and such payment
shall be made within three (3) days of receipt of such demand letter.

Section 7.4 Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLE 8
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be freated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules,




For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related partes
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as :
required by law including, for example, the Claimant's obligation to make ;
disclosures under applicable securities law. The Parties also agree that they will use -
best efforts to ensure that they have effective procedures in place to ensure that -
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its |
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article. :

ARTICLE 9
MISCELLANEOUS

Section 9.1 Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.
Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.
Section 9.3 Binding the Crown

- The Respondent Her Majesty the Queen in Right of Ontano, shall be bound
by this agreement.

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural %

and wvice versa, words importing any gender include ali genders and words
importing persons include individuals, corporations, limited and unlimited liability
companies, general and limited partnerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”.

Section 9.5 Statufory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.




Section 96

This Agreement may be executed in any number of counterparts, each of -
which will be deemed to be an original and all of which taken together will be
“deemed to constitute one and the same instrument.

Counterparts

Section 9.7 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 9.8 ~ Counsel

The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration.

Counsel for the Resisondent,.
Her Majesty The Queen in Right of
Ontario

Counsel for the Claimant,
TransCanada Energy Ltd.

Thornton Grout Finnigan LLP

3200 - 100 Wellington Street West
CP Tower, TD Centre
Toronto, ON MB5K 1K7

Michael E. Barrack
Tel: (416) 304-1616
Email: mbarrack@tgf.ca

John L. Finnigan
Tel:  (416)304-1616
Fax: (416)304-1313

Email: jfinnigan@tef.ca

Counsel for the Respondent,
The Ontaric Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1BS

Paul A. Ivanoff
Tel: (416) 862-4223

Ministry of the Attorney General
Crown Law Office -Civil
McMurtry - Scott Building

720 Bay Street, 11th

Toronto, ON

M7A 259

John Kelly
Tel: (416} 601-7887
Email: john kelly@ontario.ca

Eunice Machado
Tel: (416)601-7562
(416) 868-0673
Email: eunice.machado@ontario.ca




Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents, records, notices and communications relating to
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of _ 2011,
TRANSCANADA ENERGY LTD.
By:
Title

TRANSCANADA ENERGY LTD.

By

Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

By:
Title

ONTARIO POWER AUTHORITY

By:
Title







SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, 5.0.1991, ¢. 17;
AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD, and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIQO and the ONTARIO POWER AUTHORITY
BETWEEN:
. TRANSCANADA ENERGY LTD.
- Claimant

-and-
HER MAJESTY THE QUEEN IN
RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(‘1 ® r”r )
CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Arbitration between
TRANSCANADA ENERGY LTD. (*“TCE") and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Contract between the Ontario Power




Authority and TCE dated’ October 9, 2009 (the “CES Contract”
Respondents haveentered into an Arbitration agreement dated JJ
“ Arbitration Agreement”);

AND WHEREAS, pin'suant to the Arbitration Agreement, ¢ has
produced certain information and documents relating to the issues in~ this
Arbitration and the CES Contract (the “» Information”);

AND WHEREAS, pursuant to the Arbitration Agreement, the
Respondents have produced certain information and documents relating to the
issues in this Arbitration and the CES Contract {the “ Respondents Information™);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the ¢ Information,.
the Respondents Information or the issues in this Arbitration (collectively referred
to with the ¢ Information and the Respondents Information as the “Confidential
Information”);

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respecting the
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT,
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. The undersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct,

2, Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, pariners, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives"), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by




(@)

{b)

©

@

the other party or its Representahves now or in the future, as stricly ;.
confidential and proprietary information.

For clarity, information will not be’deemed Confidential Information that (i)
becomes available in the public domain other than as a resuit of disclosure by
the undersigned, or (i) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its :

Representatives, directly or indirectly, for any purpose except in cormection -

with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be

disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the

terms hereof to the same extent as if they were parties hereto; :

all reasonable, necessary and appropriate efforts will be made to safeguard
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any

of its Representatives and shall, at its sole cost and expense, take all

reasonable measures (including but not limited to court proceedings) to
restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply

- retroactively to any disciosure of Confidential Information that has been
made fo any person or entity as at the time of signing of this Agreement, and .
that such persons or entities will be provided with a copy of this Agreement

and will be required to agree to be bound by the terms hereof to the same -
extent as if they were parties hereto. If such person or entity to which !
disclosure has been made does not agree to be bound by the terms of this -
Agreement, the undersigned agree to take all reasonable, necessary and




10.

appropriate efforts to re-acquire all Confidential Information that was
previously disclosed to that person or entity, as well as any copies thereof or
materials created in connection with the Confidential Information.

In the event that either of the undersigned is requested or required (by oral
questions, interrogatories, requests for information or documents in legal

- proceedings, subpoena, civil investigative demand or other similar process)

to disclose any of the Confidential Information, the undersigned agrees to
provide the other party with prompt written notice of any -such request or
requirement in order to permit sufficient time for an application to Court for .
a protective order or other appropriate remedy. E

Each of the undersigned agrees that the other party does not and shall not
have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and wiinesses to return all Confidential Information in the
Ppossession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration has been completed, without
retaining any copies thereof.

The undersigned acknowledge and agree that this Agreement shall be -
governed by and construed in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full foree and
effect. :

Notwithstanding anything to the conitrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in conmection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the




Freedom of Information and Protection of Privacy Act, RS.0. 1990, c. F.31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all- of its
Representatives, including without limitation, its legal advisors.”

In witness whereof, the undersigned have executed this Agreement at
, this day of , 2011,

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD.

Per:
Name:

Title:

Title:




SCHEDULE “B"

FULL AND FINAL RELEASE

. . . ' . WHEREAS TRANSCANADA ENERGY LTD. (“TCE”) and HER
MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER
AUTHORTIY (the “Respondents”) have agreed to settle all matters outstanding between
them in respect of énd arising from the Southwest GTA Clean Energy Supply Contract
dated as of October 9, 2009 (“CES Contract”) and the letter dated October 7, 2010 by
which the Ontario Power Authority (the “OPA”) terminated the CES Contract and
acknowledged that TCE was entitled to its reasonable damages (the “October 7 Letter”);

IN CONSIDERATION of the payment of the settlement amount agreed by:
the parties for all claims arising from the CES Contract and the October 7 Letter {as set ou

SR st e B e arb aat o award] | (the

Ao AR A LA S e ST A A

‘Arbitration”) and/or in consideration of the payment of the Final Award made in the
arbitration proceedings between TCE and the Respondents pursuant to an Arbitration:
‘ Agreement dated P, and the payment by the Respondents to TCE of the sum of $5.00 (five
dollars) and for other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees

agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates

insurers, assigns and related parties from time to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, -ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and

assigns (the “Releasees”) from all manner of actions, causes of action, suits, proceedings
debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims

and demands for damages, monies, losses, indemnities, costs, interests in loss, or injurfes
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Relbasor arising out of, in relation to or in connection with the CES Coniract, the October

Letter or the Arbitration and from any and all actions, causes of action, claims or demand
of whatsoever nature, whether in confract or in tort or arising as a fiduciary duty or b
vir]lue of any statute or otherwise or by reason of any damage, loss or injury arising out o
the|matters set forth above and, without limiting the generality of the foregoing, from an
and all matters that were raised or could have been raised in respect to or arising out of the
CE$ Contract, the October 7 Letter. Notwithstandnig the foregoing, nothing in this Releas

will limit, restrict or alter the obligations of the Respondents to comply with the terms o

any settlement agreement with the Releasor or to comply with any Final Award made in

favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is-
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract and the October 7 Letter, but also injuries
losses and damages not now known or anticipated but which may later develop or b
discovered, including all the effects and consequences thereof, and (b) any and all of th
claims or causes of action that could have been made at the Arbitration by the Releasor
against the Releasees, in respect of and arising from the CES Coniract and the Cctober
Letter, and that this Full and Final Release is to be construed liberally as against the
Releasor to fulfill the said intention.

AND FOR THE SAID CONSIDERATION it is agreed and understoo 7
that, the Releasor will not make any claim in respect of and arising from the CES Contrac
and the October 7 Letter or fake any proceedings, or continue any proceedings against an
other person or corporation who might claim, in any manner or forum, contribution o
indemnity in common law or in equity, or under the provisions of any statute _or;

regulation, from any other party discharged by this Full and Final Release.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall.

operate conclusively as an estoppel in the event of any claim, action, complaint or;



proceeding which might be brought in the future by the Releasor with respect to the
matters covered by this Full and Final Release and arising from the CES Coniract, th
October 7 Letter and the Arbitration: This Full and Final Release may be pIeade‘d in the;

event any such claim, action, complaint or proceeding is brought, as a complete defence
and reply, and may be relied upon in any proceeding to dismiss the claim, action,
complaint or proceeding on a summary basis and no objection will be raised by any party
in any subsequent action that the other parties in the subsequent action were not privy to
the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions
_ causes of action, claims, debts, suits or demands of any nature or kind arising from the CES

Contract and the October 7 Letter which it has released by this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor - :
nor the Releasees admits Hability or obligation of any kind whatsoever in respect of the " -
CES Contract and the October 7 Letter.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
" of this Full and Final Release and the settlement underlying it will be held in confidence

and will receive no publication either oral or in writing, directly or indirectly, unless
deemed essential on auditor’s or accountants” written advice for financial statements or
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admission of Hability will receive the same publication:

simultaneously or as may be required by law, including without limitation, the disdosure::

regpirements of applicable securities law. Formatted: Not Highlight

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final

Release shall be binding upon and enure to the béneﬁt of the successors or assigns as the
case may be, of all the parties fo this Full and Final Release.




IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Fina

Relpase shall be governed by the laws of the Province of Ontario and the laws of Canad
applicable therein. TCE attorns to_the non-exclusive jurisdiction of the courts of the!

Pravince of Ontario jn respect of any_dispute arising from or in connection with or in’
consequence of this Full and Final Release.

TCE ACKNOWLEDGES AND. AGREES that it fullv understands the
geghs of this Full and Final Release and has delivered same voluntarily, after Ieceiving‘f

indkpendent legal advice, for the purpose of making full and final compromise and’

setiflement of the claims and demands which are the subject of this Full and Final Release.

DATED this day of , 2011,
TRANSCANADA ENERGY LTD,
By:

Title
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BETWEEN:

© Claithant
-and- o

HER MA]ESTY THE QUEEN IN RIGHT OF ONTARIO ‘arid the ONTARIO
: POWER AUTHORITY

Resp,endents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Litd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
" Contract”) for the construction of a 900 megawatt gas fired generating station in
Oakville Ontario (the ”OGS”)

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES. Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract; '

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R.5.0., 1990, c. P. 27 (“PACA”), of
its intent to commence an action against the Province of Ontario to recover the



damages the Claimant suffered because of the termination of the CES Contract (the
“Claim”);

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
CES Contract; or (b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of
Qakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
S.0.1991, c.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the Parties agree as
follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are true and correct,
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Section 1.2 Act

“The prov1s1ons of the Act shall apply fo th15 Arbltratlon Agreement except as vaned
-or excluded by this Agreement or other written agfeenient of the Partles A

' '__ABTICLE:Z SIPU

Sectlon 21 C0n51derat10n

. In consideration of the Parties each : agreemg to pursue the resolution of this

' matter by way of bindirig arbitration in accordance with the Act, and on the

‘understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its April 27,2011 Notice, puirsuant to section 22 (c) of the PACA, the Parties agree:

(a) ~'l:”__the Claim against the Province of Ontario and the OPA will not be
' 'pursued in the Courts; and

(b)  Eontempo fis with the satisfaction by the Province of Ontario of

any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule “B” attached
hereto.

ARTICLE 3
ARBITRATOR

Section 3.1

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “ Arbitrator™).

ARTICLE 4
JURISDICTION OF ARBITRATOR

Section 4.1 Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 The Disputes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.



Section 4.3 Waiver of Defences

(a) The Respondents agrée that they are liable to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract.

(b)  The Respondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

(ii) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate
jits generation facility as contemplated in and in accordance with the
CES Confract.

(c)  Por greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was

contemplated by it would have been built and would have operated;
and

(ii) the reasonable damages including the anticipated financial value of
the CES Contract which is understood to include the following
components:

(a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a); and

(c) each Party reserves its rights to argue whether the
Respondents are liable to compensate the Claimant for the
terminal value of the OGS, if any, where terminal value is
understood to mean the economic value of the OGS that may be
realized by Claimant in the period after the expiration of the
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W1thout lmutlng the ]urlschchon of the Arbltrator at laW, the subr.mssmn to
arb1tratlon hereunder shall confer on the Arb1trator the jurisdiction to: '

(a) determine any question as to the “Arbitrator’s ]urlsdlcuon including
any objections with respect to the ex1stence, scope or vahdlty of this
Agreement;

(b) determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues;

(¢)  determine any question of law arising in the Arbitration;

(d) receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

(¢)  make one or more interlocutory or interim orders;

63 include, as part of any award, the payment of interest from the’
appropriate date as determined by the Arbitrator; and

(g) proceed in the Arbitration and make any interlocutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section 4.5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses. that may be incurred
during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s
accounts and the Expenses shall be ultimately determined with reference to the



Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section4.6 Timetable

Any deadlines contained in this Agreement f.nay be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines.

ARTICLES
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 Defence

The Respondents shall each deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statements of Defence.

ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues
in dispute) identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery.

In preparation of witnesses for discovery and in connection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.



~When they meet:and confer, the Partles shall detérmine a date by which each
- 'shall deliver-to- the other a list: 1dent1fy1ng any-and. all records and’dotuments,

- whefher written; electronic or ‘otherwise; being, produced for: the’ purpose of this
1 Arbitration, and by Whlch each shall dellver the documents in the format agreed to
by the Parties: ;- S F : f it

Section 6.2 ~ Evidence by Wltness AffldaVlts :

On a date to be determined by the Parties when they meet and confer; the
Parties shall' deliver to each other sworn affidavits of each of their witnesses.

 On a date to be deterrmned by the Parties when they meet and confer, the
Parties shall dehver to each other respondmg sworn affidavits from their witnesses.

Section 6.3 Cross Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section 6.4 Expert Reports
The Parties agree that experts shall meet prior to the preparation of expert

reports to confer and, if possible, agree and settle the assumptions and facts to be
used in the expert reports.

The Parties agree on the following timetable for delivery of expert reports:

(@)  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

(b) responding (reply) expert reports of each Party shall be exchénged A
within 30 days of the exchange of expert reports.

(c)  all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence.

Section 6.5 Arbitration Hearing

The Arbitration I—Iearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner
and in accordance with the Hearing Procedure. A court reporter will be present at



each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Section 4.5 above. ‘

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing,

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6,10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date



upon which the Arbitration Hearing is conducted shall, prior to attendmg, execiite a
- _;"confldenhahty agreement in the form attached hereto as Schedule fAT.

ARTICLE 7
“AWARD

'Sectlon 7 1 Dec1510n(s) Tlmelme s

Any mterlocutory or mtenm award(s) shall be glven in Wntmg at Toronto
with reasons and shall be rendered within forty five (45) days of the conclusion of
the relevant motion. .

The Arbitrator shall provide the Parties with his/her decision in writing at -
Toronto, with reasons, within six (6) months from the delivery of the communication
of the final submissions from the parties (the “Final Award”). The Arbitrator shall
sign and date the Final Award. )

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations, corrections, and
supplementary awards shall be in writing, and the provisions of this Article shall
apply to them. '

Section 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out the Final
Award without delay. - If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier. The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whorm the Final Award
is being enforced.



Section 7.3

The Parties agree that it is in their mutual interests that a Final Award [or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE.
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after
due consideration for the tax implications of the transaction, equal to the Final
Award [or interim final award] (the “Equivalent Value”).

(a)  Upon the request of the Respondent Her Majesty the Queen in Right of
Ontario to.satisfy the Final Award or interim final award against either
of the Respondents by the transfer of an asset of Equivalent Value, TCE
shall within ten (10) business days submit a list of assets of interest (the
“ Assets of Interest”) to the Respondent for consideration. Such list to
consist of assets owned by the Province of Ontario or an agency of the
Province of Ontario and at a minimum to include assets in which TCE
has an equity interest or that has been subject to prior discussion
amoungst the Parties. Assets which will provide partial Equivalent
Value may be considered. The Assets of Interest shall be assets owned
by the Respondent or by entities under the direction or control of the
Respondent.

(b)  If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the asset is not one in which TCE (or a wholly
owned affiliate) owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

(c)  If an asset of interest is mutually agreed as being a suitable asset for an
~ equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns an equity interest at that time, then the Parties shall use
commercially reasonable efforts to-attempt o agree on the value of the

asset to TCE.

(d) In respect of any proposed asset transfer under subsection (b) or {c)
above TCE acting reasonably must be satisfied that:

4] the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;



© - (ii)-z- - all necessary consents, permits‘and authorizations-are available
.. to transfer the asset to TCE and for TCE to.own: and operate the
o asset; g AT TR e e

(111) {_.there are no, restr1ct10ns on TCE’s ablhty to develop, 0perate
sell or othermse chspose of, the assef; and -

(iv) TCE does not become hable for any pre-closmg ltabilities
‘relating to the asset.

(e) -If the Parties have agreed to the transfer and if the value of the asset to
TCE is agreed, then the Parties will use commercially reasonable
efforts to negotiate and settle the form of such definitive documents as
may be required to give full effect to such asset transfer. Such
docurhents are to be in conventional form for the type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between
arm’s length commercial parties.

‘(h)  If more than ninety (90) days have elapsed after the Final Award [or an

: interim final award] of the Arbitrator, and the Parties have not agreed
on the terms of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to issue a demand
letter to the Respondents demanding immediate payment of the Final
Award [or interim final award] in cash and such payment shall be
made within three (3) days of receipt of such demand letter.

Section 7.4 Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”,

ARTICLE 8
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.



For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant’s obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedures in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE9
MISCELLANEOUS

Sectidn 9.1 Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound
by this agreement. '

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural
and vice versa, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited liability
companies, general and limited partnerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”,
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”.

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.



Section 9.6 Counterparts

This Agreement may be executed in any number: of counterparts each of
which will be deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

Section 9.7 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed. copy
of the Agreement by such party.

Section9.8 Counsel

The Parties acknowledge and agree that the followmg shall be the counsel of
record for this Arbitration.

Counsel for the Claimant, Counsel for the Respondent,
TransCanada Energy Ltd. Her Majesty The Queen in Right of

, Ontario .
Thornton Grout Finnigan LLP
3200 - 100 Wellington Street West Ministry of the Attorney General
CP Tower, TD Centre Crown Law Office -Civil
Toronto, ON M5K 1K7 McMurtry - Scott Building

720 Bay Street, 11th
Michael E. Barrack . Toronto, ON
"~ Tel: (416) 304-1616 M7A 259
Email: mbarrack@tgf.ca -
L. John Kelly

John L. Finnigan . Tel: (416) 601-7887
Tel:  (416) 304-1616 Email: john kelly@ontario.ca
Fax: (416) 304-1313
Email: jfinnigan@tgf.ca Funice Machado

Tel:  (416)601-7562
(416) 868-0673

Counsel for the Respondent, Er_nall: eunice.machado@ontario.ca

The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON Mb5X 1B8

Paul A Ivanoff
Tel: (416) 862-4223



Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents,” records, notices and communications relating to the
Arbitration shall be served on the Parties’ counsel of record.

DATED this- day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title

TRANSCANADA ENERGY LTD.

By

Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

Title

ONTARIO POWER AUTHORITY

By:
Title



.




SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, S.0. 1991, ¢. 17;

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

BETWEEN:
TRANSCANADA ENERGY LTD.

Claimant

-and-

HER MAJESTY THE QUEEN IN

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(II.!’)
CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE”) and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Contract between the Ontario Power



Respondents have entered mto aanrbltrahon agreement dated¥
‘ ”Arb1trat10n Agreement”)

e AND WHEREAS pursuant ‘to _the Arb1tra’c10n Agreement e has
produced certain information and.. documents. relatmg o the issues in this
- Arbitration and thé CES Contract (the “ e Informatlo “);

AND WHEREAS, : pursuant to the Arbitration Agreement, the
Respondents have produced certain information: and documents relating to the
issues in this Arbitration and the CES Contract (the ” Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the ® Information,
the Respondents Information or the issues in this Arbitration (collecnvely referred
to with the e Informatlon and the Respondents Informatlon as the “Confidential
Informaﬁon”)

AND WHEREAS the Confidential Information is either not available
to the general public and/ or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respecting the
Confidential Information; .

. NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. . Theundersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct.

2. Each of the undersigned hereby agree on behalf of itself and its directors,
' officers, employees, agents, pariners, associates and advisors (including,

- without limjtation, legal advisors) (collectively, "Representatives"), to receive

and treat any of the Confidential Information produced by or on behalf of the

other party or its Representatives; or which is made available for review by



(2)

(b)

(d)

the other party or its Representatives now or in the future, as strictly
confidential and proprietary information.

For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in conmection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the -
terms hereof to the same extent as if they were parties hereto; '

all reasonable, necessary and appropriate efforts will be made to safeguard
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to

restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this

-Agreement, the undersigned agree to take all reasonable, necessary and
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______

'.‘approprlate efforts to: retacquire:. all “Confidential. Informatmn that was

previously disclosed to that person or entity, as well as any copies thereof or
materlals created in connec’aon W1th the Conﬁdentlal Informahon

e B -;_-,.-» N ._‘.\_‘,:.._.;. . S T moamlare B S

; "'TIn the event that either: of the under31gned is: requested-. or requlred (by oral

questions, - interrogatoriés;: requestsi: for: information or* -documents in legal

-proceedings, subpoena, civil investigative demand or other similar process)
" to 'disclose ‘any of the Confidential Inforimation, the undersigned agrees to

provide the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an application to Court for
a protective order or other appropriate remedy.

' Each of the unders1gned agrees that the other party does not and shall not

have an adequate rethedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction

restraining the disclosure of the Confidential Information or any part or parts

thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

. Each of the undersigned agrees to return all Confidential Information which

is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration has been completed, without
retainirig any copies thereof.

The undersigned acknowledge and agree that this Agreement shall be
governed by and construed in accordance with the laws of the Province of
Ontario. If any- provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and
effect.

Notwithstanding™ anything to the contrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the
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Freedom of Information and Protection of Privacy Act, R5.0. 1990, c. F.31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all of its
Representatives, including without limitation, its legal advisors.

In witness whereof, the undersigned have executed this Agreement at

, this day of ,2011.

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD. .

Per;
Name:

Title:

Per:;
Name:
Title:




SCHEDULE”B” bt SRBNE Pt aata s

I

TR FULL AND FINAL RELEASE

Cn WHEREAS TRANSCANADA ENERGY LTD ("TCE”) and HER
_MA]ESTY THE QUEEN IN RIGI-IT OF ONTARIO AND THE ONTARIO POWER
-AUTHORTIY (the ”Respondents”) have agreed to settle all matters outstandlng between'

' them in respect of and arlsmg from the Southwest GTA Clean Energy Supply Contract‘
dated as of October 9 2009 (”CES Contract”) and the letter dated October 7, 2010 by
which the Ontario Power Authority (the ”OPA”) terminated the CES Contract and- '
acknowledged that TCE was entitled to its reasonable damages (the “October 7 Letter”); .'

IN CONSIDERATION of the payment of the settlement arnount ag;reed by

1520 i on ;;a;;Z-!I 1 (the
’Arbn:ratlon”) and/ or.in consideration of the payment of the Fmal Award made in the
___,,arb1trat10n proceedings between TCE and the Respondents pursuant to an Arbltratmn
Agreement dated P, and the payment by the Respondents to TCE of the sum of $5.00 (flve
dollars) and for other good and valuable consideration, the receipt and su£f1c1ency of which
is hereby acknowledged by the undersigned, TCE, its du'ectors, ofﬁcers, employees,
agents, servants, adnumsttators, successors, shareholders, members, subsidiaries, affiliates,

insurers, assigns and related parties from time to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective
directors, officers, employees, agents, SUCCeSSOTS, subsidiaries, affiliates, insurers and
debts, dues, accounts, obhgatzons, bonds, covenants, dutles, contracts, complamts, clalms
and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries

howsoever- arising which hereto may have been or may - hereafter be sustained by the



Releasor arising out of, in relation to or in connection with the CES Contract, the October 7
Letter or the Arbitration and from any and all actions, causes of action, claims or demands
of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty or by
virtue of any statute or otherwise or by reason of any damage, 1055 or injury arising out of
the matters set forth above and, without limiting the g'e'nefality of the foregoing, from any
and all matters that were raised or could have been raised in respéct to or arising out of the
CES Contract, the October 7 Letter. Notwithstandnig the foregoing, nothing in this Release
will limit, restrict or alter the obligations of the Respondents to comply with the terms of
any settlement agréemént with the Releasor or to comply with any Final Award made in

favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract and the October 7 Letter, but also injuries,
losses and damages not now known or anticipated but which may later develop or be
discovered, including all the effects and consequences 'thereof, and (b) any and all of the
claims or causes of action that could have been made at the Arbitration by the Releasor
aéainst the Releasees, in respect of and arising from the CES Contract and the October 7

Letter, and that this Full and Final Release is to be construed liberally as against the
Releasor to fulfill the said intention.

~ AND FOR THE SAID CONSIDERATION it is agreed and understood
that, the Releasor will not make any claim in respect of and arising from the CES Contract
and the October 7 Letter or take any proceedings, or continue any proceedings against any
other person or corporation who might claim, in any manner or forum, contribution or
indemnity in common law or in equity, or under the provisions of any statute or

regulation, from any other party discharged by this Full and Final Release.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall

operate conclusively as an estoppel in the event of any claim, action, complaint or



proceeding: Which ‘might-bé: brought: in’.''z'tltt:é"?'ftit'u'ré';jbj:f;‘?‘tl“féi Releasor-with respect to the
hatters: cbire‘i'éd&.Byf’.tlﬁs‘fF.ulls*ah‘ué Final rRéleas’efilandsa-’risi"ngi from: theCES Contract,: the
Ottober 7. Letter and the'?ﬁi'bitratioﬁﬁi’ff]:uss;Ffull‘a and Final Release may be:pleaded.ih-the
évent: atty stch: claim, attion, complaint- -6"1*=:'pro'c’eedjngff is btbught;: as. a-comiplete defence
artd repl}, and ulay be relied upon in any proeeeding ‘to- dismiss the claim, - action,
complamt or proceedmg ona summary basus and no ob]ectlon will be. ralsed by any party

in any subsequent actlon that the other partxes in the subsequent actlon were not prlvy to

the formatton of thls Full and Fmal Release

AND FOR-THE' SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions, -
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES-

.Contract and the October‘7 Letter which it has released by this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor
nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
_CES Contract and the October 7 Letter.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the settlement underlying it will be held in confidence
and will receive no publication either oral or in writing, directly or indirectly, unless
deemed essential on auditor’s or accountants’ written advice for financial statements or
_ income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admission of liability will receive the same.publication
simultaneously or as may be required by law, incduding without limitation, the disclosure

requirements of applicable securities law.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be binding upon and enure to the benefit of the successors or assigns as the

case may be, of all the parties to this Full and Final Release.



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be gévemed by the laws of the Province of Ontario and. the laws of Canada
applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the-
Province of Ontario in respect of any dispute arising from or in connection with or in

. consequence of this Full and Final Release.

TCE ACKNOWLEDGES AND AGREES that it fully understands the
terms of this Full and Final Réleé.sé and has deliveréd same voluntarily, after receiving
independent legalA advice, for the purpose of making full and final compromise and
settlement of the claims and demands which are the subject of this Full and Final Release.

DATED this day of ____ - 2011.

TRANSCANADA ENERGY LTD.

By:
Title




Crystal Pritchard

From: . . Mlchael Lyle

Sent: ' ' Monday, August 01, 2011 6: 26 PM

To: - JoAnne Butler; Michael Kllleavy, Amir Shalaby
Subject: Draft Deck

Attachments: TCEBoard presentahonAugZﬂ ppt

See attached for purposes of discussion tomorrow morning. -

Michael Lyle :
General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

‘Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with [t are intended only for the named recipient(s) above and may contain information that s privileged, confidential
and/for exempt from disclosure under applicable law. If you are not the jntended recipienl(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it Is strictly prohibited. If you have received this message in etror, or are not the named recipient(s), please notlfy the sender immediately
and delete this e-mail message






* Arbitration Ag"ree-ment wi-th-TC-Ef: ;
Presentatlon to Board of Dlrectors
Prepared in Contemplatlon of

thlgatlon Solicitor/Client Pr|V|Iege

August 2, 2010



Background: |
Y

» TCE served Crown with notice of proceedings against
the Crown in late April and clock started to tick on 60 day
period before TCE could commence Iltlgatlon against
Government

- Subsequently, TCE advised OPA counsel that they had

three core demands in order to agree to arbitration

» Scope of arbitration limited only to approprlate quantum of |
damages - P

» Crown and OPA both partles to the arbltratlon

» No impact on ability of TCE to partlc:|pate in future OPA |
procurement processes

« Of these three, the limitation on scope of arbltratlon is-by
far the most important from TCE’s perspective

2 ONT; ffmo

POWER AUTHORITY



Background:

—‘.
R o : . . Ea— L R T

~+» OPA briefed Government on these issues: ‘and attempted
- to develop a common approach with Government on
negotlatlng an arbltratlon agreement with TCE

« |ssue was elevated in Government and Infrastruoture:ﬁ“?-:éf-f‘-'-':f
Ontario (“lO”) was asked to take a Iead roIe in |
negotiations | - 'evawflha

. |0 was able to get TCE to agree to hold offon -
commencing litigation while discussions were _pl,lrl"S‘u,:‘e._.‘(;:I.f. N

3 ONTARIOf

FOWER AUTHOI!ITY



Proposed Deal - Key Elements

« Commercial Deal between OPG and TCE where TCE
would take ownership stake in Lennox

* Provision also made for subsequent negotiations on
potential joint ventures between TCE and OPG on
conversion of a coal unit to gas and development of new

- gas plant |

 |f commercial deal not finalized by end of August, then

matters determined by way of binding arbitration in
‘accordance with the arbitration agreement

« OPA is a party to proposed arbitration agreement

4 ~ ONTARIO/

POWER AUTHORITY _/



Arbitration Agreement - OPA Key Concerns

* Characterization of October 7 letter — stated that OPA
terminated Oakville contract in this Ietter

. Scope.of arbitration process — limits on arbitration
process raises concern about ability to obtain mformatlon
from TCE |

. No acknowledgement may be made of the fact that
matter has gone to arbitration

pmsnmuomw' (A






Crystal Prltchard

From : Dermot Muir [De_rmot.Muir@infra_st_ructureo_ntario.ca]

Sent: : Monday, August 01, 2011 6:52 PM
To: Michael Lyle

Subject: Re: Arbitration Agreement
Thanks Michael

From: Mlchael Lyle <M|chael Lyle@powerauthonty on: ca>
To: Dermot Muir. T

Sent: Mon Aug 01 17 22: 37 2011

Subject: RE: Arbitration Agreement

Ok. One other thing | noted as | was reading s.7.3(a). It refers to assets owned by thé Proviric ,or an agency of the
Province. Please note that s5.53.1(2} of the Electricity Act states that OPG is not an agent of the crown for any purpose

- Michael Lyle

General Courisel and Vice PreSIdent we

Legal, Aboriginal & Regulatory Affairs - . R
Ontario Power Authority

120 Adelaide Street West, Suite 1600

- Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael lyle@powerauthority.on.ca

=

This e-mait message and any files fransmitted with it are intended only for the named recipient{s) above and may contain informaiion that is privileged, confidential
andfor exempt from disclosure under applicable law. If you are not the intended reclplent(s) any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly profribited. )f you have received this message in emror, or are not the named recipient(s), please notify the sender |mmed1ately
and delete this e-mail message

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]

Sent: August 1, 2011 3:47 PM

To: Michael Lyle

Subject: Re: Arbitration Agreement

Thanks Michael. Let's talk in the morning. I'm not sure how we can deal with this.
Regards

Dermot

From: Michael Lyle <Michael.Lyle@powerauthority.on.ca>
To: Dermot Muir

Sent: Mon Aug 01 14:45:26 2011

Subject: RE: Arbitration Agreement

Thanks. | promised to get back to you with respect to the characterization of the letter as a letter which terminated the
contract. My client continues to strongly object to this characterization and asserts that the description in-the
agreement should be conStstent with the language of the letter. :



Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct; 416-969-6035

Fax: 416.969.6383 :
Emaii; michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are Intended only for the named recipient{s) above and may contain information that is privileged, -confidential
and/or exempt from disclosure under applicable law. If you are not the intended reclplent(s) any dissemination, distribution or copying of this e-mail message or
any files transmitied with it is strictly prohibited. If you have recelved this message in errdr, or are not the named recipient(s}, please notify the sender |mmedlate1y
and delete this e-mail message

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with It is strictly prohibited. If you have received this message in_error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

From: Dermot Muir [mailto: Dermot.Muir@infrastructureontario.caj
- Sent: August 1, 2011 1:03 PM

To: Michae! Lyle

Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

As discussed | have made a few corrections as attached.

Regards

Dermot

From: Dermot Muir

Sent: Sunday, July 31, 2011 6:16 PM
To: 'Michael.Lyle@powerauthority.on.ca’
Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline.
'l be back to you shortly ;co confirm a time for our conversation.

Regards

Bermot



From: Dermot Muir

Sent: Sunday, July 31, 2011 3:53 PM
To: 'Michael. Lyle@powerauthonty on.ca'
Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new
confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resolved shortly:

| look forward to speaking to you this evening.

Regards

Dermot

From: Dermot Muir ‘

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston -
Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards

Dermot

DPermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

MB5G 2C8

{(416) 325-2316

(416) 263-5914 (fax)

Dermot Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient{s) named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is skrietly prohibited. If you have received this e-majl in error,
please notify the sender immediately by return e-m;ul and permanently delete the copy you received.






Crystal Pritchard | .

From: . ' Dermot Muir [Dermot er@lnfrastructureontano ca] A . s
Sent: Tuesday, August 02, 2011 9:55 AM . . ‘ B
To: Michael Lyle o . 7 _

Subject: : RE: Arbitration Agreement - B I LT S LS
Michae_l: %

Can we have a quick chat about this? Are you free for a few minutes?
Thanks

Dermot

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Monday, August 01, 2011 2:45 PM

To: Dermot Muir

Subject: RE: Arbitration Agreement

Thanks. | promised to get back to you with respect to the characterization of the letter as a letter which terminated the
contract. My client continues to strongly object to this characterization and asserts that the description in the
agreement should be consistent with the language of the letter.

Michael Lyle

General Counse! and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

.Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted wlth it are intended enly for the named recipient(s). above and may contain information that is pnwleged confidential
and/or exempt from disclosure under applicable law. 'If you are not the intended. recnp:enl(s), any dissemination, distribution or copying of this e-mail message or

any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

-

Greater Toronto's
Top Emplnyers

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dlssemmahon,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this- message in erro‘r,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

From: Dermot Muir [m_ailt_o:Dermot.Muir@infrastructureontario.ca1
Sent: August 1, 2011 1:03 PM
To: Michael Lyle



Cc: David Livingston
Subject: RE: Arbitration Agreement

Michael:
As discussed } have made a few corrections as attached,
Regards

Dermot

From: Dermot Muir

Sent: Sunday, July 31, 2011 6:16 PM

To: 'Michael.Lyle@powerauthority.on.ca’

Cc: David Livingston

Subject: RE: Arbitration Agreement

Michae!:

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline.
I'll be back to you shortly to confirm a time for our conversation.

Regards

Dermot

From: Dermot Muir

Sent: Sunday, July 31, 2011 3:53 PM
To: 'Michael.Lyle@powerauthority.on.ca’
Cc: bBavid Livingston

Subject: RE: Arbitration Agreement

Michael:

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as—ﬁnal. A new
confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resolved shortly.

1 look forward to speaking to yo-u this evening.

Regards

Dermot

From: Derrmot Muir

~ Sent: Friday, July 29, 2011 7:19 PM ,
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston

Subject: FW: Arbitration Agreement

Michael:



Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated -
-last night. If pOSSlble I would appreciate speaking to you later this evening or.tomorrow once you have hada
chance to review. Please feel free to call me on my bb 416-473 5667

Regards

Dermot

. Dermot P. Muir.

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail Is intended only for the personal and confidential use of the recipient(s) named above, If the reader of this e-mail is not an intended recipient,
you have recejved this e-mail in error and any review, dissemination, distxibution or copying is strictly prohibited. If you have received this e-mail in emror,
please notify the sender immediately by refurn e-mail and permanently delete the copy you received.






i Crystal Pritchard

From: Michael Lyle :

Sent: o Tuesday, August 02, 2011 10:18 AM
‘To: , Irene Mauricette; Nimi Visram

Subject: FW.

Aftachments: Original TS.pdf; Preferred TS.pdf

Can you print off copies of these for the 10:30 meeting?

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

_Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may containinfermation that is privileged, confidential
andfor exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-tmail message

From: David Livingston [mailto:David.Livingston@infrastructureontario.cal

Sent: August 2, 2011 9:38 AM

To: Michael Lyle

Cc: Dermot Muir

Subject: FW:

Michael,

Attached are 2 terms sheets; one reflects the deal the Province was discussing with TCE before OPG was formally
involved and the second reflects the deal OPG indicated it was prepared to consider, once they became formally
involved, Both term sheets are being seriously considered by TCE and discussions with OPG are actively underway. The
term sheets are of course confidential, but may give your Board the background you mentioned they would be looking
for. | can talk to them tomorrow at the meeting,

Please let me know if you would like to go through them beforehand.

David






Or 3 Ll
Proposal e
- To Create a Long Term Partnership Develd?méhi Agreement |

Between the Province of Ontario and TransCanada En_e:_g_y‘_ |

July 2011 -

.. Private and Confidential Draft: For Discussion Only

Privileged and Without Prejudice



Context
Parties:

TransCanada Energy Ltd. (“TCE”), Province of Ontario (the “Province™) and Ontario
Power Authority (“OPA”™) '

Terms

This Summary sets out the terms on which the Parties have agreed to work together to
resolve issues arising from the Minister of Energy’s announcement that the Oakville
Generating Station (“OGS”) would not proceed and the subsequent negotiations between
OPA and TCE to reach a mutual agreement on the termination of the South West GTA,
Clean Energy Supply Contract (“CES Contract™) for the OGS.

In consideration for TCE not commencing a legal action against the Province and the
OPA for their termination of the CES Contract and subject to execution and delivery of -
the Arbitration Agreement described below, the Parties shall use commercially
reasonable efforts to enter into the transactions described in the attached Schedule A.

Binding MOU

A binding MOU incnorporatingrthese terms, to be based on typical agreements for a
transaction of this nature, to be negotiated in good faith and executed on or before July
31,2011.

Asbitration

In the event that all of the definitive agreements contemplated between Ontario Power
Generation and TCE in Schedule A are not fully executed and delivered on or before
September 1, 2011, then the amount of damages which TCE is to be awarded as a result
of the cancellation of the OGS contract shall be determined by binding arbitration.

TCE's damages shall include the anticipated financial value of the CES Contract and shall
be determined in the arbitration on the basis that OGS was permitted, constructed and
operated . and without giving effect to any limitation or exclusionary clauses in the CES
Contract. Settlement of damages awarded may be by way of asset transfer.

A binding Arbitration Agreement incorporating these terms, to be based on typical
agreements for a transaction of this nature, is to be negotiated in good faith and executed
on or before July 31, 2011.



Approvals

The Provincg will take'all actions-as may bé requiréd to-allow it; and to'¢anse OPA and
Ontarjo. Power Generation Inc., to-iniplement the transactions contemplated by this*
document and attached Schedule. * -



" Schedule A

Summary of Principal Terms for a Partnership Development Agreement
between TransCanada Energy Ltd. and Ontario Power Generation Inc.

Objective:

Development A

Joint Venture:

Ownership:

. Term:

Funding:

TransCanada Energy Ltd. (“TCE”) and Ontario Power
Generation Inc. (“OPG”), (together, the “Partnérs™) will work
together exclusively using best efforts on thermal generation
developments as further described in this Schedule A.

The Partners will form a joint venture, partnership or other tax- -
favourable structure which will have the exclusive right to

work together using best efforts on a gas-fired generation
facility (the “Project”) at one of OPG’s existing thermal sites,
or other such sites as the Partners agree, secured with a long-
term CES Contract with the Ontario Power Authority or other
credit-worthy power purchaser. The Partners will use the
turbines and ancillary contracts (the “Turbines™) already
acauired for the OGS .

The Partners will own the Project on a 50/50 equity basis.

The Partnership will have 2 years to identify a mutually
agreeable project and secure a long-term CES Contract with
the OPA or other credit-worthy power purchaser.

The Project shall be funded as follows:

TCE will transfer Oakville gas turbines and associated
contracts to the OPG/TCE joint venture upon execution of a
CES Contract for the Project.

For the first $[450] million of Project capital cost (including
Turbines), TCE shall contribute all funding in the form of the
Turbines (with a notional value of $[225] million) and up to
$[225] million in cash necessary to complete the Project.

Project capital costs over $[450] million shall be funded 50/50
by OPG and TCE. In return for TCE’s commitment to fund the
Project as set out above, TCE shall acquire all of OPG’s equity
interest in Portlands Energy Centre Inc. and partnership interest



L Pornlands Energy Centre LP.. TCE shall also pay OPG

Closing: ~

Termination:

Return:

Definitive Document;

Approvals:

Development B

Joint Venture:

"o occur ds soon as all th]l'd PaITY and govemment ap provals

$[ 1007 million - $[501 million.on closmg and $[50] million on
ﬁrst anmversary of closmg : ,

-~ ,.(

are recewed

In the event that the Partners aré unable to develop the Project
and secure the CES Contract. using the Turbines by the end of
the 2 year | period or if the Parties obtain a CES Contract but
are unable to construct the Projéct, then TCE will transfer its
interest in the Turbines to OPG for no addmonal cons1deranon
and the 101nt venture shall terminate.

' The Pro1ect wﬂl give a retum to TCE that is equal to or better

than returns earned on 31m11ar privately-owned generating
projects.

Agreémént to be based on typlcal agreements for a transaction
of this nature and to be negotiatéd in good faith and executed
on or before September 1, 2011. '

TCE and OPG to obtain all reqmred internal approvals to enter
into the definitive agreement and to close the transaction,
including Board of Directors and, for OPG, any required
approvals of the Province, on or before September 1, 2011

The Partners will form a joint venture (or other tax-favourable
structure) which will have the exclusive right to work together
using best efforts on gas-fired generation facilities at a
combination of the Coal Power Facilities listed below that will
generate 1,000 MW of power. A project developed pursuant
to the “Development A” section above and located at a Coal
Power Facility shall not be counted as a project under this
section. The Partners will work together on other Coal Power
Facility power generation initiatives on a non-exclusive, best
efforts basis. Each project will be secured with a long-term
CES Contract with the Ontario Power Authority or other
credit-worthy power purchaser. The Partners will jointly
assume the preliminary feasibility and design work already



Coal Power Facilities:

Ownership:

Term:

Funding:
Return:

ROFR:

Definitive Document:

Approvals:

performed on the conversion of the Coal Power Facilitiés to
natural gas fuel.

The following three coal generation facilities and sites are
owned by OPG:

 Lambton (950 MW)
Nanticoke (4,096 MW)
Thunder Bay (303 MW)
50/50 |

f10] yeafs, subject to extension by mutual agreement of the
Partners, plus the term of any CES Contracts (the “Term”).

The Partners will fund all aspects of the projects in proportion
to their ownership interest. OPG will contribute site and
facilities; Partners to agree on valuation and true-up by TCE.

Each project will give a return to TCE that is eqﬁal to or better
than returns earned on similar, privately-owned generating
projects.

In the event that the OPG intends to sell, lease or otherwise
transfer any direct or indirect interest in any of the Coal Power
Facilities, it shall grant TCE the right of first refusal on any
third party offer.

Agreement iﬁcorporating these terms and to be based on
typical agreements for a transaction of this nature, to be
negotiated in good faith and executed on or before September
1,2011.

TCE and OPG to obtain all required internal approvals to enter
into the definitive agreement, including Board of Directors and,
for OPG, any required approvals of the Province, on or before
September 1, 2011.
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Context
Parties:

TransCanada Energy Ltd. (“TCE”), Province of Ontario (the “Province”) and Ontario
Power Generation (“OPG”)

Terms

This Summary sets out the terms on which the Parties have agreed to work together to
resolve issues arising from the Minister of Energy’s announcement that the Oakville
Generating Station (“OGS”) would not proceed and the subsequent negotiations between
Ontario Power Authority (“OPA ) and TCE to reach a mutual agreement on the
termination of the South West GTA, Clean Energy Supply Contract (“CES Contract”).

In consideration for TCE not commencing a legal action agéinst the Province and the
OPA for their termination of the CES Contract and subject to execution and delivery of
‘the Arbitration Agreement which will include TCE releasing the Province and the OPA
from legal action, the Parties shall use commercially reasonable efforts to enter into the
transactions described in the attached Schedule A.

Artbitration

In the event that all of the definitive agreements contemplated between OPG and TCE in
Schedule A are not fully executed and delivered on or before September 1, 2011, then the
amount of damages which TCE is to be awarded as a resuit of the cancellation of the
OGS contract shall be determined by binding arbitration. TCE's damages shall include
the anticipated financial value of the CES Contract and shall be determined in the
arbitration on the basis that OGS was permitted, constructed and operated and without
giving effect to any limitation or exclusionary clanses in the CES Contract. Settlement of
damages awarded may be by way of asset transfer.

A binding Arbitration Agreement incorporating these terms, to be based on typical
“agreements for a transaction of this nature, is to be negotiated in good faith and executed
on or before July 31, 2011.

Approvals

The Province will take all actions as may be required to allow it, and to cause OPG to
implement the transactions conteroplated by this document and attached Schedule.



Schedule A

Summary of Pnncxpal Terms for a Partnershm Development’ Agreemcnt
- between TransCanada Energy Ltd and Ontano Power Generation Inc.

Development A

Joint Venture ~

Ownership

Contributions

PPA.

Operations

Distribution Policy

New Development

Definitive Documentation

Usirnig the PEC éxisting Limited Partmership, TCE

and OPG will develop further business _
opportunities relating to OPG’s existing Lennox
plant and Gas Turbines procured by TCE for the
Oakville project.

Parties will form a new Limited Partnership
(Lennox JV) with 100% Class A Limited
Partnership Units owned by PEC and 100% Class B
Limited Partnership Units owned by TCE.

OPG will lease the Lennox facility to the Lennox
IV for a nominal value. TCE will contribute the gas
turbines and related contracts to the Lennox JV.

OEFC will enter into a 20 year PPA with the new
JV reflecting a full recovery of operating costs plus
a capacity charge with a lifetime value of $X
(NTD: to be inserted by I0).

OPG and the new JV will enter into a new operating
agreement for operation of the Lennox facility. .

All cash flows relating to the PPA capacity charge
will flow as a partner distribution to the Class B
Partnership Unit holders.

The JV will use commercially reasonable efforts to

develop and secure a satisfactory PPA to permit the
construction of a new CCGT on the Lennox site or

other site as the parties may agree.

Agreement to be based on typical agreements for a
transaction of this nature and to be negotiated in
good faith and executed on or before September 1,

. 201L



Development B

Joint Venture:

Funding:

Ownership:

Retumn:

Term:

Definitive Document:

Approvals:

The Partners will form a joint venture (or other tax-favourable
structure) which will have the exclusive right to work together
using commercially reasonable efforts on the gas-conversion of
the existing Nanticoke coal fired generating facility

The Partners will fund all aspéci:s of the projects in proportion
to their ownership inierest. OPG will contribute site and
facilities; Partners to agree on valuation and true-up by TCE.

50/50

Project will give a return to the JV that is equal to than returns
camned on similar, privately-owned generating projects.

Exclusive right expires Dec, 31, 2014.

Agreement incorporating these terms and to be based on
typical agreements for a transaction of this nature, to be
negotiated in good faith and executed on or before September
1, 2011,

TCE and OPG to obtain all required internal approvals to enter
into the definitive agreement, including Board of Directors and,
for OPG, any required approvals of the Province, on or before

- September 1, 2011. -



~ Crystal Pritchard

From: ..
Sent: .
To: ~

Cc:
Subject:
Attachments:

Michael:

_ - Dermot Muir [Dermot. Mmr@lnfrastructureontarlo ca]
. .Tuesday, “August 02, 2011 11 33 AM
“Michael Lyle= -~

David Livingston- -

RE: Arbitration Agreement -

Blackline Draft Arbitration Agreement_FINAL11. |0 vs . Draft Arbxtratlon Agreement_. FINAL12
_lO.docx; Draft Arbltratlon Agreement_FINAL12_10.docx

Please find attached the latest version with a few small edits from John K and FMC.

Regards

Dermot

From: Dermot Muir

Sent: Monday, August 01, 2011 1:03 PM
To: 'Michael, Lyle@powerauthonty on. ca

Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

As discussed | have made a few corrections as attached.

Regards

Dermot

From: Dermot Muir

Sent: Sunday, July 31, 2011 6:16 PM
To: '‘Michael. Lyle@powerauthonty oh.ca'

Cc: David Livingston

Subject: RE: Arbitration Agreement :

Michael:

Please find attached the latest draft. Two minor changes to 7.3 as noted in the biackline.

F'll be back to you shortly to confirm a time for our conversation.

Regards

Dermot

From: Dermot Muir

Sent: Sunday, July 31, 2011 3:53 PM
To: 'Michael.Lyle@powerauthority.on.ca’

Cc: David Livingston

Subject: RE: Arbitration Agreement



Michael:

Please find attached the latest draft. This is very close 1o being in a form that will be accepted by TCE as final. A new
confidentiality agreement is being drafted by TCE and | have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resclved shortly. '
1 look forward to speaking to you this evening.

Regards

Dermot

From: Dermot Muir

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca’
Cc: David Livingston

Subject: FW: Arbitration Agreement

Michael:

' Please find attached the latest version of the arbitration agreement. Ihave blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards
Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

MS5G 2C8

(416) 325-2316

{416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s} named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by retrn e-mail and permanently delete the copy you received.



IN THE MATTER OF AN ARBITRATION:

BETWEEN:

'TRANSCANADA ENERGY LTD.

Claimant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
" POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into-the Southwest
GTA Clean Energy Supply- Coniract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 megawatt gas fired generating station in
Oakville Ontario (the “OGS”);

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged. that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract; '

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R.S.0., 1990, ¢. P. 27 (“FACA"), of
its intent to commence an action against the Province of Ontario to recover the




damages the Claimant suffered because of the termination of the CES Contract (the
”Claim"); .

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limijtation on or reduction of the amount of :
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
CES Contract; or (b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract; .

AND WHEREAS the Parties have agreed that the Respondents will not raise :
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of
Oakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled fo as a result of the termination of the CES .
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
S.0. 1991, .17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant o the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the Parties ‘agree as
follows:

. ARTICLE1
APPLICATION OF THE ACT

Section 11 Recitals

The recitals herein are true and correct.




el

Section 1.2 Act

The provisions of the Act shall ‘a'pp'l"y fo this Arbitration Agreeméhi; except as varied ™
or excluded by this Agreement, or other written agreement of the Partes.

" ARTICLE2

Section 2.1 Consideration

In consideration of the Parties each agreeing to pursue the resolution of this
matter by way of binding arbitration in accordance with the Acf, and on the’
understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 (¢) of the PACA, the Parties agree:

(@  the Claim against the Province of Ontaric and the OPA will not be
pursued in the Courts; and ' ] :

(b)  contemporaneous with the satisfaction by the Province of Ontario of
any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule “B” attached

hereto.

ARTICLE 3
ARBITRATOR

Section 3.1 .

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the ” Arbjtrator”).

ARTICLE 4
JURISDICTION OF ARBITRATOR

Section 4.1 Final Decision and Award )

. The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 The Disputes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
Contfract, including the anticipated financial value of the CES Confract.

{ Formatted: Not Highlight




Section 4.3 Waiver of Defences

(3) The Respondents agree that they are liable to pay TCE its reasonable
damages arising from the termination of the CES Contract, inchiding the anticipated
financial value of the CES Coniract.

()  The Respondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

() limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

(ii) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result- of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract.

()  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitied will be based upon the foellowing agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Coniract and the generation facility which was
contemplated by it would have been built and would have operated;

and

(ii) the reasonable damages including the anticipated financial value of L
the CES Conftract which—is understood to include the following
components;

(a) the net profit to be earned by TCE over the 20 year life of the' :
CES Contract; and

() the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a); and

() each Party reserves its righis to argue whether the
Respondents are liable to compensate the Claimant for the -
terminal value of the OGS, if any, where terminal value is .- . -
understood to mean the econoniic value of the OGS that may be -, ..

realized by Claimant in the period after the expiration of the




“twenty. year term of the OGS Contract for its remaining: useful
life. - ' e

Section44 . Arbl’crator Iunsdn:tlon

Without limiting the jurisdiction of the Arbxtrator at Iaw, the subnussmn to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

(a)  determine any question as to the Arbitrator’s ]unsd1chon inclnding
any objections withi respect to the existence, scope or vahchty of flus
Agreement;

(b) determine all issues in respect of the procedure or ewdenuary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues;

(© determine any question of law arising in the Arbitration;

(d) receive and take into account such writtén or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

(¢)  make one or mote interlocutory or interim ordeys;

{f) incude,- as part of any award, the payment of interest from the
appropriate date as determined by the-Arbitrator; and

(&) proceed in the Arbitration and make ‘any interlocutory or interim
Award(s), as deemhed necessary during the course of the hearing of the.
Arbitration, and the Final Award (defined below)

Section 4.5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case Iaw, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator's
accounts and the Expenses shall be ultimately determined with reference to the




" Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section4.6 Timetable

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines.

ARTICLES
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim .
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 Defence

The Respondents shall each deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statements of Defence,

: ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production:
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered,

The scope of documentary production is to be determined by the Parties -
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the -
arbitration, as well as documents which fall into the categories (relevant to the issues °
in dispute) identified by opposing counsel at the meet and confer meeting or as may :
arise out of the examinations for discovery.

In preparation of witnesses for discovery and in conmection with °
documentary production the Parties will use all relevant powers to ensure that ail :
documents in their power, possession or control are produced in the Arbitration.




When they meet and confer, the Parhes shall determine a date by which each’
shall deliver to the other a list identifying any and all records and documents,
whether written, electronic or' ‘otherwise, being produced for the purpose of this
Arbitration, and by which éach' shall'deliver the documents in the format agreed - to

by the Parties. In the event that the Partiés can’t come to agzeement on these dates
they W1]l refer the dec151on back tothe Arbitrator.

Section 6.2 Evidence by Witness Affidavits

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other sworn affidavits of each of their witnesses.

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses.

Section 6.3 Crass Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section 6.4 Expert Reports

The Parties agree that experts shall meet prior to the preparatlon of expert
reports to confer and, if possible, agree and setﬂe the assumptions and facts’ to be
used in the expert reports,

The Parties agree on the followiﬁg timetable for delivery of expert reports:

(@)  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

(b)  responding (reply) expert reports of each Party shall be exchanged
" within 30 days of the exchange of expert reports.

(c) all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert s Curriculum Vitae and a declaration of
independence.

Section 6.5 Arbitration Hearing
The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner




and in accordance with the Hearing Procedure. A court reporter will be present at
each day of the Arbitration Hearing and he court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Section 4.5 above. T

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation, :

Secton 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing,

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
niot dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may |
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Secton 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. - Each person who attends the Arbiiration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date




upon which the Arbitration Hearing is conducted shall, prior to attendmg, execute a
confidentiality agreement in the foxm attached hereto as Schedu.le YA,

ARTICLE 7
AWARD.

Section 7.1 _ Decxsmn(s) Timeline

Any interlocutory or interim award(s) shall be g1ven in wnhng at Toronto,
with reasons and shall be rendered within forty five (45) days of the conclusmn of °
the relevant motion.

The Arbitrator shall provide the Parties with his/her decision in writing at
Toronto, with reasons, within six (6) months from the delivery of the communication
of the final submissions from: the parties (the “Final Award") 'I'he Arbm'ator sha]l
sign and date the Final Award.

Wxthm fifteen (15) days after receipt of the Final Awadrd, any" Party with
-notice to the other Parties, may request the Arbitrator td interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of ¢ a “similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
cIauns which were presented in the Arbitration but Wthh ‘were not det riined in

supplementary awards shall be in Wnﬁng, and the prowsxons of this Arﬁcle shall
apply to them.

Section 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry ouf the Fmal
Award without delay. If an interpretation, correction or addition
requested by a Party, or a correction or additional award is made by the
on his/her own initiative as provided under this Article, the Award sha
and binding on the Parties when such mterpretahon, con-ect:on or addmonal award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be: . made,
whichever is earlier. The Final Award shall be enforceable in accordance “ﬁ:ﬂl its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced.




Section 7.3

- The Parties agree that it is in their mutual interests thata Final Award {or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE.
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award {or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after
due consideration for the tax implications of the transaction, equal to the Final
Award [or interim final award] (the “Equivalent Value™).

(@)  Upon the request of the Respondent Her Majesty the Queen in Right of
Ontario to satisfy the Final Award or interim final award against either
of the Respondents by the transfer of an asset of Equivalent Value, TCE
shall within ten (10} business days submit a list of assets of interest (the
" Assets of Interest”) to the Respondent for consideration. Such list to
consist of assets owned by the Province of Ontario, the OPA or an
agency of the Province of Ontario and at a minimum to include assets
in which TCE has an equity interest or that has been subject to prior
discussion amoungst the Parties. Assets which will provide partial
Equivalent Value may be considered. The Assets of Interest shall be
assets owned by the Respondent or by entities under the direction or
control of the Respondent.

(b)  If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the asset is not one in which TCE {or a wholly
owned affiliate) owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains

“interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforis to
attempt to agree on the value of the asset to TCE.

()  If an asset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns ant equity interest at that time, then the Parties shall use
commercially reasonable efforts to attempt to agree on the value of the
asset to TCE.

(d) Inrespect of any proposed asset iransfer under subsection (b) or {c)
above TCE acting reasonably must be satisfied that:

(i) the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;




i al hecess'ary‘t‘:onseﬁts , permits and authorizations are available
to transfer the asset to TCE and for ‘I‘CE to own and operate the
asset; - ‘

(i) there are 1o restrictions on TCE's ablhty to develop, operate,
sell or otherwise d15pose of the asset; and

{iv)y TCE does not become hable for any pre-dosmg hablhtles
relating to the asset.

(€)  If the Parties have agreed to the transfer and if the value of the asset to
TCE is agreed, then the Pal'hes will use Commerc1a]1y reasonable
efforts to negotiate and settle the form of such definitive documents as
may be required fo give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between
arm’s Jength commercial parties.

()  If more than ninety (90) days have elapsed after the Final Award [or an
interim final award} of the Arbitrator, and the Parties have not agreed
on the terms of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to issue a demand
letter to the Respondents demanding immediate payment of the Final
Award [or interim final award] in cash and such payment shall be
made within three (3) days of receipt of such demand letter.

Section 7.4 Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLE 8
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.




For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servanis, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 3
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbifration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant's obligation to make
disclosures under applicable securities law. The Parties also agreé that they will use
best efforts to ensure that they have effective procedures in place to ensure that -
information disclosed in the Arbitration is not disclosed or revealed contrary to the -
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE9
MISCELLANEQUS

Section 9.1 Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in s
accordance with the laws of the Province of Ontario,

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound
by this agreement.

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural

and vice versa, words importing any gender include all genders and words

" importing persons include individuals, corporations, limited and unlimited liability

companies, general and limited partnerships, associations, trusts, unincorporated

organizations, joint ventures and governmental authorities. The terms “include”,

“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”. '

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time fo time be
amended, re-enacted or replaced and includes any regulation made thereunder. -




Section 9.6 Counterparts
ThisAgreement may be executed in any number of counterparts, each of
which will be deemed to be an original and all of which taken together will be

deemed to constititte one and the same instrument.

Sect—mn 9.7 Elecfronic Execuhon

Delivery of an ‘executed signature page to this Agreement by any party by
electronic transmission will be as effective as dehvery of a manually executed copy
of the Agreement by such party.

Section 9.8 Counsel

The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration.-

Counsel for the Respondent,
Her Majesty The Queen in Right of
Ontario

Counsel for the Claimant,
TransCanada Energy Ltd.

Thormton Grout Finnigan LLP

3200 - 100 Wellington Street West
CP Tower, TD Centre
Toronto, ON M5K 1K7

Michael E. Barrack
Tel: (416) 304-1616
Email: mbarrack@tgf.ca

John L. Finnigan
Tel: (416) 304-1616
Faxz (416) 304-1313

Email: jﬁnnigan@tgﬁ.ca

Counsel for the Respondent,
The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Paul A. Ivanoff
Tel: (416) 862-4223

Ministry of the Attorney General
Crown Law Office -Civil
McMurtry - Scott Building .

720 Bay Street, 11th

Toronto, ON

M7A 259

John Kelly
Tel: (416) 601-7887
Email: johr.kelly@ontario.ca

Eunice Machado
' (416)601-7562
Fax: (416) 868-0673
Email: eunice.machado@ontario.ca




Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 ' Notices

All documents, records, notces and communications relating to the
Arbitration shall be served on the Parties’ counsel of record,

DATED this ~ dayof ~ , 2011.

TRANSCANADA ENERGY LTD.

By:
Title
TRANSCANADA ENERGY LTD,

By
Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

Title

ONTARIO POWER AUTHORITY

. By:
' Title







SCHEDULE “A"

CONFIDENTTALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, 5.0.1991, c. 17;

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY
BETWEEN: _
TRANSCANADA ENERGY LTD.

Claimant

~and-
HER MAJESTY THE QUEEN IN
RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(ll P s )
CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Asbifration between -,
TRANSCANADA ENERGY LTD. (*TCE") and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply. Contract beiween the Ontario Power




Authority and TCE dated October 9;-2009 (the “CES. Contract”), TCE and the
Respondents have entered into an Arbitration agreement dated [JUly31s0 2
“Arbitration Agreement”);

AND WHEREAS, pursuant to the Arbltraﬁon Agreement, e has
produced certain information and- documents relatmg to the issues in this
Arbitration and the CES Conitract (the “e Information”); - : .

AND WHEREAS, pursuant to the Arbitration Agreement, the
Respondents have produced cerfain information and documents relating to the
issues in this Arbitration and the CES Contract {the ” Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the » Information,
the Respondents Information or the issues in this Arbitration (collectively referred
to with the e Information and the Respondents Information as the “Confidential
Information™);

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respecting the =
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. The undersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct. :

2. Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, parters, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives"), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by




(a)

(b)

©

@

the other party or its Representatives now or in the future, as strictly
confidential and proprietary information,

For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosuzre by
the undersigned, or (ii) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard ;
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to
restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

" The undersigned agree that the provisions of this Agreement will apply

retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this -
Agreement, the undersigned agree to take all reasonable, necessary and




10.

appropriate efforts- to re-acquire all Confidential Information. that was
previously disclosed to that person or entity, as well as any copies thereof or -
materials created in connectxon WIth the Conﬁdentlal Informatton

In the event that either of the underﬂgned is requested or reqmred (by oral
questions, interrogatories, requests for information or documents in legal
proceedings, subpoena, civil investigative demand or other similar process)
to disclose any of the Confidential Information, the undersigned agrees to
provide the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an application to Court for
a protective order or other appropriate remedy.

Each of the undersigned agrees that the other party does not and shall not
have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and infury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidental Information which °
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies -
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration has been completed, without
retaining any copies thereof.

The undersigned acknowledge and agree that this Agreement shall be °
governed by and construed in accordance with the laws of the Province of -
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be sévered and the remaijning provmorus will remain in full force and
effect.

Notwithstanding anything to the confrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the




Freedom of Information and Protection of Privacy Act, R.S.0. 1990, c. F.31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all of its
Representatives, including without limitation, its legal advisors.

In witness whereof, the undersigned have executed this Agreement at
, this day of 2011

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per: -
Name:
Title:

TRANSCANADA ENERGY LTD.

Per;
Name:

*Title:

Per:
Name:
Title:




- “SCHEDULE*B” = &, = 2= “ood

FULL AND FINAL RELEASE'

WHEREAS TRANSCANADA ENERGY_ LTD. (“TCE”) and HER

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER
AﬁTﬁORTIY (the “Respondents”) have agreed to setfle all matters outstanding bé_tween
them in respect' of and arising from the Séuthwest GTA Clean Energy Supply Contract
dathd as of October 9, 2009 (“CES Contract”)-and the letter dated October 7, 2010 by
which the Ontario Power Authority (the “OPA”) terminated the CES Contract and
ack‘nowledged tilat TCE was entitled to its reasonable damages (the “October 7 Letter”)

and TCE's claim that is the subject of a Notice given by it dated April 27, 2011 pursuant to
section 22 {c) of the Proceedings Agninst the Crotwn Act (the “Claim™);

IN CONSIDERATION of the payment of the setlement amount agreed by
thelparties for all claims arising from the CES Contract-and, the October 7 Letter_and th

2,

Claim [as set out in the [N R  EE

A AN e LR T, A A BT e b e

Fd] | (the 2“Arbitration”) and/or in consideration of the payment of the Final Award:

-

made in the arbitration proceedings between TCE and the Respondents pursuant to an

Arbitration Agreement dated », and the payment by the Respondents to TCE of the sum
of $5.00 (five dollarsj_ and for other g,o-od and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, by the undersigﬁed, TCE, its directors
officers, employees, agents,-éervants, administrators, successors, shareholders, members
subsidiaries, affiliates, insurers, assigns and related parties from time to time (collectively,
the “Releasor”); .

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION the Respondents and their respectiv
directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers an

assigns (the “Releasees”) from all manner of actions, causes of action, suits, proceedings



debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims
and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries
howsoever arising which hereto may have been or may hereafter be sustained by the
Releasor arising out of, in relation to or in connection with the CES Contract, the October 7,
Letfer, the Claim or the Arbitration and from any and all actions, causes of action, claims or,
demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty
or by virtue of any statute or otherwise or by reason of any damage, loss or injury arising:
out of the matters set forth above and, without limiting the generality of the foregoing,
from any and all matters that were raised or could have been raised in respect to or arising
0u11 of the CES Contract, the October 7 Letter: or the Claim. Notwithstandnig the foregoing,
nothing in this Release will limit, restrict or alter the obligations of the Respondents to
comply with the terms of any settlement agreement with the Releasor or to comply with

any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in

resiaect of and arising from the CES Contract-and, the October 7 Letter_and the Claim but{r-»

also injuries, losses and damages not now known or anticipated but which may later s
develop or be discovered, including all the effects and consequences thereof, and (b) any
and all of the claims or causes of action that could have been made at the Arbitration by the
Relpasor against the Releasees, in respect of and arising from the CES Contract-and, the
Octiober 7 Letter_or the Claim, and that this Full and Final Release is to be construec
liberally as against the Releasor to fulfill the said intention.

AND FdR THE SAID CONSIDERATION it is agreed and understood

thal, the Releasor will not make any claim in respect of and arising from the CES Contrac
. the October 7 Letter_or the Claim or take any proceedings, or confinue any’
proceedings against any other person or corporation who might claim, in any manner o
forum, contribution or indemnity in common law or in equity, or under the provisions of ':

any statute or regulation, from any other party discharged by this Full and Final Release.



IT IS UNDERSTOOD: AND AGREED that this Full and Fir{al" Release shall
operate conclusively as an estoppel in the event of any claim, action, complaint: or;
proceeding which might be brought in the future by the Releasor with respect to ﬂ'l&
'matters covered by this Full and Final Release and arising from the CES Contract, theb
Ocliober 7 Letter or the Claim and the Arbltratlon This Full and Fmal Release may be
pleaded in the event any such claim, actlon, ‘complaint or proceedmg is brought, as a
complete defence and reply, and may be relied upon in any proceeding to dismiss ’the-
claim, action, complaint or proceeding on a suinmary basis and no objection will be raised
by any party in any subsequent action that the other parties in the subsequent action wére 3

not privy to the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and:
warrants that it has not assignéd to any person, ﬁrm,‘or corporation any of the actions,;
causes of action, claims, debts, sﬁiis or demands of any nature or kind arising from the CES
Coltract-and, the October 7 Letter or the Claim which it has released by this Full and Final

Release,

: IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor-:-.
™. nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
CET Contractand, the October 7 Letter or the Claim,

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the seftlement underlying it will be held in confidence
and will receive no publication either oral or in writing, directly or indirectly, unless:
deemed essential on auditor’s or accountants’ written advice for financial statements or g
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact - o
the settlement is made. without admission of Hability will receive the.same publication
simultaneously or as may be required by law, including without limitation, the disclosure’ - -

requirements of applicable securities law.




IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Finalr
Release shall be binding upon and enure to the benefit of the successors or assigns as th
case may be, of all the parties fo this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Fina
Release shall be governed by the laws of the Province of Ontario and the laws of Canada.
épplicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the:
Province of Ontario in respect of any dispute arising from or in connection with or i

consequence of this Full and Final Release.

TCE ACKNOWLEDGES AND AGREES that it fully understands th
terms of this Full and Final Release and has delivered same voluntarily, after receiving
independent legal advice, for the purpose of making full and final compromise an
settlement of the claims and demands which are the subject of this Full and Final Release.

DATED this “day of , 2011,

TRANSCANADA ENERGY LTD.
By:

Title









.. INTHE MATTER OF AN ARBITRATION *
BETWEEN:
 TRANSCANADAENERGYLTD. ~

-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Clairmant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 megawatt gas fired generating station in
Oakville Ontario (the “OGS”);

AND WHEREAS by Ietter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R.S.0., 1990, c. P. 27 (“PACA"), of
its intent to commence an action against the Province of Ontario to recover the



damages the Claimant suffered because of the termmatlon of the CES Contract (the
“Claim”);

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
CES Contract; or (b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of
Qakville; '

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES

Contract by way of binding arbitration in accordance Wlth The Arbitration Act, 1991,
8.0.1991, c.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged the Parties agree as
follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are true and correct.



Section 1.2 ' Act
' “‘:’The prov1s1ons of the Act sha]l apply to this Arbltratlon Agreement except as var1ed
or excluded by this Agreement, or other writteR’ agreement of the Partiés.” -

Sectmn 21 Consideration

‘ In con51derat10n of the Partiés each agteemg to pursue the resolution of ttus
matter by way of binding arbitration in accordance with the Act and on the
understanding that the referral to the arbitration and the’satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
* of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree:

(a) the Claim against the Province of Ontario and the OPA will not be
pursued in the Courts; and '

(b)  contemporaneous with the satisfaction by the Province of Ontario of
any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule ”B” attached
hereto.

| ARTICLE 3
. ARBITRATOR

Section 3.1

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Partles may agree
(the “Arbitrator”).

ARTICLE 4
JURISDICTION OF ARBITRATOR

~ Section 4.1 Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the -
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
“of Justice as provided in section 45(2) of the Act.

Section 4.2 | The Disputes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.



